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WILLIAM  B.  WESTALL  m.  SAMUEL  AUSTIN. 

A  Conrt  of  Eqaity  will  not  compel  a  purchaser  to  take  a  title  Bubetantially 
defective  ;  bat  it  is  the  privilege  of  the  vendor  to  complete  his  titloi  and 
this  he  may  do  at  any  time  before  a  decreei  provided  there  has  been  no 
nnnecessay  delay. 

The  purchaser  will  not  be  permitted  to  deprive  him  of  his  right,  by  forestall- 
ing him.  1(  he  perfects  the  title,  he  has  got  all  he  bargained  for,  and  can 
ask  from  the  vendor  nothing  more,  than  the  expenses  he  has  incurred  in 
removing  the  defect. 

Cause  removed  from  the  Court  of  Equity  of  Yancy 
County,  on  affidavit  of  the  plaintiff  at  the  Spring 
Term,  1845. 

The  bill  is  filed  to  rescind  a  contract  for  the  purchase 
of  a  lot  of  landi  in  the  town  of  Bumsvillei  in  the  County 
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of  Yancy,  and  to  enjoin  the  collection  of  a  sum  of  money 
due  therefor.  When  the  town  of  Burnsville  was  estab- 
lished, commissioners  were,  by  the  act  of  incorporation^ 
apppinted  to  lay  off  and  sell  the  lots.  A  man,  by  the 
name  of  Jeremiah  Boon  purchased  one  lot«  and  John 
Blalock,  another.  The  plaintiff  alleges  that  the  lot  pur- 
chased by  Blalock  was  in  the  plat  of  the  town,  numbered 
94,  and  the  one  purchased  by  Boon.  25.  The  bill  charges, 
that  on  the  1 5th  day  of  September,  1838,  the  plaintiff  pur- 
chased from  the  defendant,  Austin,  the  lot  24  (as  the  lot  pur- 
chased by  Boon  at  the  sale,)  for  the  sum  of  8245  75,  paya- 
ble at  different  periods,  and  secured  by  notes  or  bonds 
therefor,  that  he  took  immediate  possession,  and  has 
continued  it  ever  since.  At  the  time  of  the  purchase,  no 
conveyance  was  executed,  but  a  bond  to  make  one  with 
full  warranty  when  the  purchase  money  was  paid.  And 
the  plaintiff  alleges  that  he  has  paid  all  the  purchase 
money,  except  fifty  one  or  two  dollars,  for  which  tbede* 
fendant  has  obtained  judgment  against  him,  upon  which 
an  execution  issued,  and  is  now  in  the  hands  of  an  officer 
for  collection.  He  further  charges,  that  in  the  summer 
of  1840,  he  understood  that  Austin,  the  defendant,  was 
not  the  owner  of  the  lot  No.  24,  but  that  Blalock  was, 
who  was  about  to  sell  it  to  another  person.  Upon  ex- 
amining the  plat  of  the  town,  he  discovered  that  Blalock 
had  purchased  the  lot  No.  24,  and  Jeremiah  Boon,  lot  No. 
25f  and  for  the  purpose  of  securing  his  possession,  he  pur- 
chased from  John  Blalock  his  title  to  the  said  lot,  for 
which  he  gave  him  860,  and  immediately  applied  to  the 
defendant  to  rescind  their  contract,  return  the  money  he 
had  paid,  and  surrender  up  the  judgment  and  execution 
which  was  in  the  hands  of  a  constable  ;  all  of  which,  he 
r^fils^d,  but  tendered  to  the  plaintiff  a  deed  of  conveyance 
fiMr  the  lot  No.  24,  which  he  declined  to  accept.  The  bill 
prays  for  an  injunction  against  the  execution  mentioned 
and  ftt*  general  relief. 
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The  answer,  admits  the  sale,  by  the  defendant,  to  the 
plaintiff,  of  the  lot  No.  24,  and  avers  that  he  had  a  good 
and  perfect  title  to  it :  that,  whether  at  the  sale  of  the 
lots  in  the  town  of  Barnsville,  John  Blalock  purchased 
that  designated  as  No.  24,  he  does  not  know  of  his  own 
knowledge,  but  always  understood,  until  recently,  that 
said  lot  had  been  purchased  at  the  sale  by  one  Jeremiah 
Boon,  under  whom  he  derives  his  title.  At  the  time  be 
sold  to  the  plaintiff  he  believed,  and  still  believes,  his  title 
to  be  good.  Immediately  after  the  sale  by  the  com- 
missioners. Boon  took  possession  of  the  lot  No.  24, 
and  commenced  improving  it,  by  erecting  buildings  on 
it,  and  the  possession  has  been  kept  up  by  him  and 
those  claiming  under  him,  continually,  until  the  summer 
of  1640,  when  he,  for  the  first  time,  heard  of  Blalock's 
claim.  He  admits  the  existence  of  the  Justice's  judg* 
ment,  and  that  the  plaintiff  requested  him  to  desist  from 
its  collection.  He  admits  the  purchase  by  the  plaintiff 
from  Blalock,  but  alleges,  it  was  unnecessary ;  that  he 
tendered  to  the  plaintiff  a  good  and  sufficient  deed  be- 
fore the  bill  was  filed.  The  defendant  has  filed,  as  ex- 
hibits in  the  case,  several  deeds  of  conveyance,  as  ex- 
hibiting his  title  under  Jeremiah  Boon. 

The  plaintiff  asks  the  aid  of  the  Court  in  two  particu- 
lars— ^first,  to  enjoin  the  defendant  from  proceeding  to 
enforce  his  execution  against  him,  and  secondly,  to  re- 
scind the  contract. 


N.  W.  Woodfin  and  /.  H.  Bryan,  for  the  plaintiff. 
Francis,  for  the  defendant. 

Nash.  J.  It  is  very  certain  a  Court  of  Equity  will  not 
compel  a  purchaser  to  take  a  title  substantially  defective, 
bat  il^is  the  privilege  of  the  vendor  to  complete  his  title ; 
and  this  he  may  do  at  any  time  before  a  decree.    Neuh 
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land  on  Contracts,  Ck.  12,  227,  930,  provided,  there 
has  been  no  unnecessary  delay.  2  Story^s  Eq.  Jar.  S. 
777.  The  purchaser  will  not  be  permitted  to  deprive 
him  of  this  right,  by  forestalling  him.  If  Ae  perfects  the 
title,  he  has  got  all  he  bargained  for,  and  can  ask  from 
the  vendor  nothing  more,  than  the  expenses  he  has  in- 
curred  in  removing  the  defect.  In  this  case,  the  plainti£f 
shows  that  his  title,  if  at  first  defective,  was  made  com- 
plete before  the  bill  was  filed.  He,  therefore,  has  got 
what  he  bargained  for,  a  good  and  suilicient  title  to  the 
lot  No.  24.  He  is  not  entitled  to  have  his  contract  with 
the  defendant  rescinded.  All  that  he  could  ask  is  to  be 
reimbursed,  what  he  paid  to  Blalock.  But,  from  the  view 
we  have  taken  of  the  case,  we  do  not  think  him  entitled 
to  this,  as  we  are  of  opinion,  that  his  title  under  the  de- 
fendant was  a  good  one.  At  the  sale  of  the  town  lots  in 
Burnsville,  umung  others  were  those  numbered  24  and 
25.  The  plaintiff  alleges  that  the  lot  24  was  purchased 
by  John  Blalock,  and  the  defendant,  that  Jeremiah  Boon, 
under  whom  he  derives  title,  bought  it.  Two  depositions 
are  filed  by  the  plaintiff,  those  of  W.  L.  Lewis,  and  Jere- 
miah Boon.  Neither  of  them  directly  asserts  the  fact. 
Mr.  Lewis  states,  that  he  was  present  at  the  sale  and  he 
thtnf(S  John  Blalock  was  the  purchaser  of  24,  and  he 
thinks  No.  25  was  purchased  by  Israel  Boon  for  Jerry 
Boon.  He  farther  states,  that  from  the  sale,  up  to  the 
purchase  of  the  present  plaintiff,  which  was  in  1838, 
Jerry  Boon  occupied  lot  No.  24  ;  that  he  had  a  shop  and 
house  upon  it.  Jeremiah  Boon,  is  requested  to  state  which 
lot  he  purchased,  at  the  sale  by  the  commissioners.  His 
answer  is  remarkable.  "  Number  25  was  what  I  always 
understood — I  did  not  build  on  the  lot  I  purchased."  He 
is  then  asked,  '* whose  lot  did  you  build  on,"  he  answers, 
^4t  was  number  24,  and  belonged  to  Jack  Blalock."  He 
further  states,  that  he  never  improved  his  own  lot,  but 
lived  on,  and   occupied   No.  24,  until  September  1888. 
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Jeremiah  Boon  did  not  bid  off  the  lot.  It  was  bought  for 
him  by  Israel  Boon.  Nor  is  there  any  evidence  that  he 
was  present  at  the  time.  If  he  had  been,  it  is  likely  he 
would  have  been  able  to  state  with  certainty  which  lot 
he  did  buy.  But  it  is  very  strange  believing,  as  he  pro- 
fesses he  did,  that  lot  24  was  purchased  by  Blalock,  he 
should,  evidently  with  the  knowledge  of  Bialock,- have 
immediately  taken  possession  of  it,  and  erected  buildings 
on  it,  and  that  he  should  have  continued  that  possession, 
unquestioned  by  Bhilock,  or  any  one  else,  from  the  time 
of  the  sale,  in  1834,  up  to  the  15th  of  September  1838, 
the  day  when  Austin  sold  to  the  plaintiff.  Attached  to 
these  depositions,  is  a  plat  of  the  town  of  Burnsville,  in 
which  it  appears  that  the  name  of  John  Bialock  is  writ- 
ten on  No  24,  but  it  is  no  where  stated  by  whom  this 
plat  was  made,  or  when,  or  that  it  was  the  one  used  by 
the  commissioners.  It  therefore  contributes  little  to  the 
strength  of  the  plaintiff 's  claim.  Ou  behalf  of  the  de- 
fendant two  depositions  are  filed ;  those  of  John  McEUers, 
and  Joseph  Shepherd.  The  former  states,  that  he  was 
one  of  the  commissioners  appointed  to  lay  off  the  town  of 
Burnsville,  and  the  crier  at  the  sale,  and  that  he  made  it 
a  rule  to  stand  upon  the  lot  he  was  selling,  and  that  he 
thinks  and  is  satisfied,  that  the  lot  No.  24,  was  the  one 
purchased  by  Israel  Boon  for  Jeremiah  Boon.  He  further 
states,  that  a  short  time  after  the  sale,  he  met  with  John 
Bialock  in  the  town  of  Burnsville,  who  said  he  had  pur- 
chased the  lot  Jeremiah  Boon  was  improving,  and  that 
he  had  a  certificate  Tjf  purchase,  and  that  he  replied  to 
him  he  was  still  under  the  impression  that  the  lot  below 
was  the  one  he  sold  to  him,  and  tlvtt  the  mistake  was 
between  him  and  the  other  commissioners  in  making  out 
the  certificate,  and  that  Boon  was  at  the  time  at  work  on 
his  own  lot.  Mr.  Shepherd,  was  another  of  the  commis- 
sioners, and  believes  lot  No.  24,  was  purchased  by  Jere- 
miah Boon.     This  is  a!l  the  testimony  in   the  case,  and, 
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limited  as  it  is,  satisfies  as,  that  Jeremiah  Boon,  was  the 
purchaser  of  the  lot  marked  No.  24.  It  is  difiicult  to  be- 
lieve, if  it  were  not  so,  that  Boon,  without  any  contract  with 
Blalock,  would  have  improved  the  lot  he  did  not  buy,  and 
that  Blalock  would  have  laid  by  from  '34  until  October 
1840,  the  time  wheu  he  took  his  conveyance  from  the 
commissioners  and  sold  to  the  plaintiff,  nearly  six  years, 
and  see  Boon  improve  and  use  the  lot  as  his  own,  un- 
questioned and  undisturbed.  The  difficulty  was  created, 
no  doubt,  as  suggested  by  the  commissioner  Mr.  McElIers. 
No  question  is  made,  that  whatever  title  to  the  lot  in  dis* 
pute  was  in  Jeremiah  Boon,  was  regularly  vested  in  the 
defendant  Austin,  and  has,  by  the  deed  filed  by  him,  been 
conveyed  to  the  plaintiff,  who  refused  to  receive  it,  not 
because  of  any  defect,  but  because  it  was  much  mere 
convenient  to  get  the  lot,  with  its  improvements,  for  sixty 
dollars,  than  for  the  sum  of  2245. 

Per  Cubiam.  Bill  dismissed  with  costs. 
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JAMES  M.  DONNELL  &  AL.  va  JAMES  MATEER'S  EX'RS. 

A*  devited  to  bii  daughter,  then  the  wife  of  one  of  the  plalntiAt  as  followa: 
'*  I  fire  to  my  daoghter  M.  one  negro  boy  H."  and  fire  others  by  naine» 
**  to  wait  and  eerre  her  life-time,  and  after  her  death  to  her  bodily  heirs ;" 
Held  that»  there  being  no  words  in  the  will  to  explain  *'  heirs"  to  mean 
**  children,"  the  legacy  Tested  absolately  in  her,  and  she  dying  soon  after 
tbo  death  of  the  testator,  went  to  her  husband  as  her  administrator* 

The  testator  also  devised :  **  I  leaTo  three  hundred  dollars  in  the  bands  of 
ny  ezecntors,  to  pay  oat  to  her  as  they  see  that  she  needs,  if  my  estat* 
will  afibrd  It"  Held  that  this  deyise  Tested  in  her  an  absolute  right  t« 
the  three  hundred  dollars,  and,  though  she  died  a  short  time  after  the  death 
of  the  testator,  the  legacy  went  to  her  husband  as  her  administrator. 

A  legacy  to  a  son  in  law,  does  not,  by  Tirtue  of  our  #atnte,  Rev.  Stat  ei. 

199, 9ee  15,  when  the  son-in-law  dies  in  the  lifetime  of  the  testator,  Test 

in  the  child  of  such  son-in-law. 
Where  there  is  a  will  and  an  undisposed  of  residue,  in  the  diTision  of  that 

residue  among  the  next  of  kin,  nothing  that  has  been  adTanced  by  the 

testator,  either  real  or  personal,  in  his  life-time,  nor  any  thing  bequeathed 

in  the  will,  is  to  be  brought  into  hotchpot. 


Cause  removed  by  consent  of  parties  from  the  Court 
of  Equity  of  Rockingham  County. 

James  Mateer  made  his  will  on  the  4th  of  April,  1844, 
and  appointed  his  sons,  *'  Andrew  and  John,  his  execu- 
tors." At  that  time,  and  at  the  time  of  his  death,  which 
happened  in  May  1845,  the  testator  had  three  children, 
namely,  the  two  sons  above  mentioned,  and  a  daughter 
named  Margaret,  then  the  wife  of  Joseph  D.  Watson. 
He  had  also  a  grand-son,  James  M.  Donneli,  one  of  the 
plaintiffs,  who  was  the  only  child  of  the  testator^s  de« 
ceased  daughter,  Polly,  by  her  husband  Joseph  DonnelL 
This  grand-son  and  the  three  children,  were  the  testator's 
next  of  kin. 
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The  will  contains  the  following  dispositions  amongst 
others:  "I  give  to  my  daughter  Margaret,  one  negro 
boy,  Harvey  (and  five  others  by  name)  to  wait  and  serve 
her  life  time,  and  after  her  death,  to  her  bodily  heirs. 
Also,  I  leave  three  hundred  dollars,  in  the  hands  of  my 
executors  to  pay  out  to  her  as  they  see  that  she  needs,  if 
my  estate  will  afford  it.  Item  :  1  give  to  my  son-in  law, 
Josq^h  Donnell,  twenty.fivc  dollars  as  a  memorial." 

By  other  clauses,  the  testator  gave  to  his  grand-son, 
James  M.  Donnell,  five  negroes  specificallj%  and  the  sum 
of  $75  ;  and  to  each  of  his  two  sons,  he  gave  land,  and 
personal  legacies.  lie  also  gave  legacies  to  his  wife, 
and  to  several  of  the  children  of  each  of  his  sons,  and  of 
his  daughter  Margaret.  The  testator's  wife  died  before 
Iiim,  as  also  did  Joseph  Donnell,  and  some  of  the  grand- 
children, to  whom  legacies  w-ere  given. 

The  will  has  no  residuary  clause,  and  there  are  several 
slaves,  and  othc^  personal  property  undisposed  of,  be- 
sides the  legacies  lapsed,  by  the  deaths  of  legatees  before 
that  of  the  testator. 

The  testator  in  his  life-time  gave  and  conveyed  to  his 
two  sons,  the  land  devised  to  them  respectively. 

Shortly  after  the  death  of  her  father,  Mrs.  Watson  also 
died,  leaving  an  only  child,  John  H.  C.  Watson,  and  her 
husband  surviving;  and  the  husband  took  administration 
of  her  estate. 

The  bill  is  filed  by  Joseph  D.  Watson,  as  administrator 
of  his  late  wife,  and  James  M.  Donnell  the  grand-son, 
against  the  executors  and  devisees,  Andrew  and  John 
Mateer,  and  against  John  H.  C.  Watson ;  and  it  prays 
that  the  plaintiff,  Watson,  may  be  declared,  entitled  to 
the  six  slaves,  and  the  $300  left  to  his  intestate,  and  for 
the  delivery  and  payment  thereof  to  him  ;  and  that  the 
plaintiff  Donnell  may  have  a  decree  for  the  legacies  to 
him,  and  also,  for  that  of  $25  to  his  father,  which  he 
claims,  as  representing  his  father.     It  prays  also  for  an 
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accouQty  and  distributioa  of  the  residue  of  the  personal 
estate. 

Kerr  and  IredtlU  for  the  plaintiffs. 
Moreheadf  for  the  defendants. 

RuFFiN,  C.  J.     The  pleadings  raise  several  questions ; 
bat  there  seems  to  be  no  difHcuIty  in  either  of  them. 

That,  which  is  of  most  consequence  to  the  parties^ 
respects  the  disposition  of  the  six  slaves  to  Mrs  Watson* 
It  is  a  gift  to  her  for  life,  and  then  *'  to  her  bodily  heirs." 
That  has  been  so  often  and  so  recently  decided  to  pass 
the  whole  property  to  the  first  taker,  as  to  leave,  now,  no 
question  at  all  upon  it.  In  Allen  v.  Pass^  4  Dev.  &  Bat. 
77,  there  was  enough  in  the  will  to  enable  the  Court  to 
see  that  the  testator  meant  "heirs  of  the  body,"  for 
"  children,"  and  we  gladly  availed  ourselves  of  that  cir- 
cumstance, to  uphold  the  disposition  and  intention  of  the 
testator.  But  there  is  nothing  in  the  context  here,  to 
control  the  technical  meaning  of  the  term,  "  bodily  heirs;" 
and  therefore,  we  are  obliged  to  receive  them  in  that 
sense,  as  meaning  that  class  of  persons,  who,  by  law,  take 
property  by  inheritance  or  succession  from  another. 
Thus  understood,  they  are  not  words  of  purchase,  but  of 
limitation,  in  dispositions  of  this  kind,  as  well  as  in  con- 
veyances  of  land.  The  authorities  were  all  consulted  in 
the  case  of  Ham  v.  Ham,  1  Dev.  &  Bat.  Eq»  508  ;  and,  in 
Floyd  v.  Thompson,  4  Dev.  &  Bat.  478,  the  doctrine  was 
re-affirmed,  and  the  reasons  given,  why  the  Courts  cannot 
receive  such  words  in  any  other  sense.  There  have  been 
several  other  cases  to  the  same  effect,  and  one  of  them  as 
lata  as  the  last  term,  that  of  Coon  v.  22ice,  7  Ired.  217. 
It  must,  therefore,  be  declared,  that  these  slaves  belong 
to  the  plaintiff  Watson,  as  administrator  of  his  late  wife» 
and  not  to  their  son. 


3b 
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The  next  question  respects  the  sum  of  9300,  left  in  the 
hands  of  the  exeoators,  for  Mrs.  Watson.  The  executors 
contend*  that  it  was  not  an  absolute  gift  to  her,  but  was 
intended  for  her  personal  comfort,  if  requisite  for  that 
purpose,  in  the  opinion  of  the  executors,  and  that,  as  she 
lived  but  a  few  days  longer  than  her  father,  and  had  no 
need  of  any  of  the  money,  it  sunk  into  the  residuum.  But 
we  all  think,  that  the  condition  annexed  to  this  gift  is, 
that  it  must  be  raised  without  interfering  with  any  other 
disposition  in  the  will.  It  is  admitted,  that  may  be  doncy 
as  there  is  a  considerable  residue  undisposed  of,  after 
answering  all  other  purposes.  This,  then,  becomes  a  gift 
at  all  events.  The  testator  intended,  perhaps,  to  entrust 
the  executors  with  a  vague  sort  of  discretion,  as  to  the 
time  of  payment,  but  not  with  the  discretion  of  withhold- 
ing the  payment  altogether.  The  daughter  had  an  abso« 
lute  right  to  demand  the  whole  sum,  at  some  time ;  and 
therefore  it  is  a  vested,  and  transmissible  legacy,  and  be* 
longs  to  the  administrator. 

The  plaintiff,  Donnell,  claims  that  the  small  legacy  of 
$25  to  his  father  did  not  lapse  by  the  death  of  the  father, 
but  survived  to  him,  by  the  Act  of  1816,  and  the  answer 
of  the  executors  yields,  that  the  claim  is  well  founded. 
But  that  is  a  mistake  ;  though  being  in  the  matter  of  law 
merely,  it  will  not  hurt.  The  act  has  within  its  purview 
a  testamentary  gift  to  a  child  only.  Rev.  St.  c.  122, ».  15. 
Neither  its  words  nor  spirit  take  in  a  son-in-law,  or 
daughter-in-law.  The  reason,  why  the  estate,  given  to 
a  child,  shall,  upon  the  death  of  the  donee  in  the  life  of 
the  testator,  go  to  the  issue  of  such  child,  is,  that  the  issue 
of  the  child,  is  necessarily  the  issue  of  the  testator,  and 
the  Legislature  presumed  an  intention,  or,  rather,  a  wish 
of  the  testator,  that  the  issue  should  stand  in  the  place  of 
the  original  donee,  rather  than  the  gift  should  fail  aIto« 
gather,  and  that  branch  of  the  testator's  family  be  with- 
out a  provision.  But  that  cannot  apply  to  a  gift  to  a 
•on-ill-law;  since  that  would  let  in  issue  by  another 
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marriage,  strangers  to  the  testator,  to  whom  it  cannot  be 
supposed  he  woald  intend  a  boaoty.  This  sam,  therefore* 
is  part  of  the  residae* 

Finally,  the  plaintiffs  contend,  that,  in  the  division  of 
the  residae  of  the  personal  estate,  the  gifts  in  the  testa- 
tor's life,  and  by  his  will,  of  realty  and  personalty  most 
be  brought  in.  Bat  the  contrary  is  most  firmly  settled  as 
law.  There  is  no  hotch-pot  upon  a  partial  intestacy. 
The  case  of  Nonoood  v.  Branchy  2  N.  C.  Rep.  598,  went  only 
the  length  of  saying,  that  upon  the  particular  language 
in  our  statutes,  there  was  a  distinction  between  advance* 
ments  of  realty  and  personalty,  and  that  devises  of  land 
must  be  brought  into  the  division  of  the  undisposed  of 
land.  But  with  respect  to  a  personal  residue,  it  has  been 
always  held,  that  it  is  to  be  divided  equally  amongst  the 
next  of  kin,  without  regard  to  gifts,  either  in  the  life  time 
of  the  testator,  or  by  his  will ;  and,  indeed,  it  has  been 
recently  held,  that  the  law  is  the  same  as  to  land  not  dis« 
posed  of  by  the  will.  Cowper  v.  Scott^  Pr.  Wm.  119. 
Edwards  v.  Freeman^  2  Pr.  Wms.  440.  WaUon  v.  Wa^ 
soUf  14  Yes.  318.    Johngton  v.  Johnston^  4  Ired.  Eq.4. 

PsB  GuEiAM.  Decreed  accordingly 
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A  tiiftator  devsed  as  followi :  "  I  direet  that  my  ehildrea  remain  with  my 
wife,  to  b«  raited  and  educated  out  of  my  estate.  And  as  one  ohild  may 
become  of  age  and  marry,  to  have  allotted  off  to  such  child  as  much  of  my 
estate,  as  I  have  given  to  my  daughter  Betsy,  and  put  her  in  possession  of. 
If  my  wife  should  die  my  widow,  I  direct  that  at  her  death,  my  estate,  of 
every  deaeription  be  equally  divided  between  all  my  children,  considering, 
in  the  distribution,  the  part  which  each  child  may  have  reoeived,  at  its 
marriage  or  when  it  came  of  age.  In  educating  my  children,  I  direct  that 
my  son  Lewis  be  continued  at  College,  until  he  graduates ;  and  should  the 
income  of  my  estate  justify  it,  I  wish  my  two  sons  James  and  Joseph  to  re« 
caiva  a  like  edueation,  the  best  education  the  income  of  my  estate  will 
afford*  I  wish  all  my  daughters  to  receive  a  good  English  education . 
Should  the  income  of  my  estate  fall  short  of  giving  them  a  good  practical 
education,  I  wish  them  to  receive  one,  even  at  the  expense  of  the  capital 
ef  my  estate." 

Beld,  that,  npon  the  death  of  the  widow,  the  estate  was  te  be  divided  among 
thelbildren  according  to  the  directions  of  the  will. 

Heldt%econdly,  that,  up  to  the  time  of  the  widow's  death,  the  infant 
children  were  to  be  educated  out  of  the  annual  profits  of  the  estate,  free 
fipom  charge  and  withoot  accounting  for  it ;  and  after  her  death  the  ex* 
pense  of  the  education  of  the  children,  then  uneducated,  was  to  be  de- 
frayed out  of  the  income  of  the  portion  allotted  to  each  of  the  said  children 
respectively  in  the  division,  if  sufficient  for  that  purpose,  but  if  not  sufficient 
each  of  the  legatees  must  contribute  in  proportion  to  their  shares. 

Held,  lastly,  that  the  property  allotted  to  the  several  children  to  make  them 
equal  to  that  given  to  Betsy,  is  to  be  valued,  according  to  the  prices  of 
aaeh  property  at  the  time  of  the  advancement  to  Betsy. 


Case  removed  from  the  Court  of  Equity  of  Granville 
County  at  the  Fall  Term  1847,  by  consent  of  parties. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  in 
this  Court 


No  counsel  for  the  plaintiff. 
GiUiamf  for  the  defendant. 
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Nash,  J.  The  bill  is  tiled,  to  procure  a  constraction  of 
the  will  of  Joseph  Amis  deceased.  By  his  will,  the  testa- 
tor devised  as  follows — **  I  direct  that  my  children  re- 
main with  my  wife,  to  be  raised  and  educated  out  of  my 
estate :  and  as  one  child  may  become  of  age,  or  marry,  to 
have  allotted  off  to  such  child,  as  much  of  my  estate  as 
I  have  given  to  my  daughter  Betsy,  and  put  her  in  posses- 
sion of.  If  my  wife  should  die  my  widow,  I  direct,  that 
at  her  death,  my  eateite  of  every  description  be  equally 
divided  between  all  my  children,  considering,  in  the  dis- 
tribution, the  part  which  each  child  may  have  received, 
at  its  marriage,  or  when  it  came  of  age.  In  educating 
my  children,  I  direct,  that  my  son  Lewis  be  continued  at 
College  until  he  graduates ;  and  should  the  income  of  my 
estate  justify  it,  I  wish  my  two  sons  James  and  Joseph, 
to  receive  a  like  education ;  otherwise,  the  best  education 
the  income  of  my  estate  will  afford  I  wish  all  my 
daughters,  to  receive  a  good  English  education :  should 
the  tncome  of  my  estate  fall  short  of  giving  them  a  good 
practical  education,  I  wish  them  to  receive  one,  even  at 
the  expense  of  the  capital  of  my  estate.**  The  bill  sets 
forth,  "that  doubts,  and  difficulties,  have  arisen  between 
the  plaintiff  and  defendant  as  to  the  proper  construction 
of  the  will ;  that  it  is  uncertain,  whether  it  was  the  intent 
and  meaning  of  the  testator,  that  the  estate  should  be 
divided,  at  all  events,  at  the  death  of  his  widow,  or  should 
be  kept  together,  in  the  hands  of  his  executors,  until  the 
education  of  his  infant  daughters,  should  be  completed ; 
whether  or  not,  the  said  infant  defendants,  should  be 
educated  out  of  the  estate /ree  from  charge^  and  without 
accountin/sr  there/or^  in  the  distribution  of  the  same; 
whether  or  not,  the  whole  of  the  income  of  the  estate  (If 
the  same  should  be  required  to  give  to  the  infant  James, 
such  an  education  as,  by  the  will,  is  contemplated  and 
directed)  may  be  applied  to  that  purpose,  so  as  to  throw 
the  education  of  the  infant  defendant,  Judy  F.  Amis,  en- 
tirely upon  the  capital  of  the  estate ;  whether  the  pro- 
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perty  to  be  allotted  oflf  to  each  of  the  testator'i^  other 
chiidreD»  in  order  to  make  them  equal  to  his  daughter 
Betsy,  as  directed  by  the  wilU  should  be  valued  accord- 
ing to  the  prices  of  such  property,  at  the  time  of  the  allot' 
we/i/^,  respectively,  or  according  to  the  prices  of  such  pro* 
perty,  at  the  time  the  adoancement  was  made  to  Betsy  ;  and 
whether,  or  not,  those  of  the  testator's  children,  to  whom 
allotments  or  advancements  have  already  been  made«  are 
entitled  to  any  part  of  the  hires  which  have  been  received 
on  account  of  such  of  the  negroes,  as  shall  be  allotted  to 
the  other  children."  These  are  the  points  to  which  our 
attention  has  been  directed,  and  upon  which  our  opinion 
is  required,  and  relate  to  the  state  of  things,  as  they  exist 
since  the  death  of  the  widow.  We  will  proceed  to  an- 
swer them  in  the  order  in  which  they  are  propounded. 
Mrs.  Amis,  the  widow,  is  dead,  and  without  having  again 
married.  This  is  the  events  upon  the  happening  of  which, 
the  testator  directs^  a  division  of  his  property  shall  be 
made.  It  was,  evidently,  his  desire  and  intention,  that 
liis  children  should  remain  with  their  mother,  while  she 
eontinned  his  widow ;  if  she  married,  her  house  would 
acquire  another  master,  to  whose  support  he  had  no  wish 
the  property  of  his  children  should  contribute.  Neither, 
in  the  case  of  her  death,  would  it  likely  be  in  the  power 
of  bis  executor  to  keep  them  together ;  at  least,  in  that 
event,  his  great  inducement  for  having  them  kept  together 
with  their  mother,  would  be  taken  away.  But  it  is 
sofficient  that  the  testator  has  expressly  said,  that  upon 
her  dying  his  widow,  the  property  shall  be  divided.  He 
had  no  intention  of  binding  op  the  estate  any  longer. 

In  answer  to  the  second  enquiry,  we  say  that  up  to  the 
time  of  the  widow's  death,  when  the  general  division  was 
to  take  place,  the  infant  defendants  were  to  be  educated 
oat  of  the  general  profits  of  the  estate,  free  from  charge, 
and  without  accounting  for  it ;  and  it  is  reasonable  it 
shonld  be  so.  The  elder  children,  who  had  come  of  age, 
or  married;  had  received  their  education  out  of  that  fund. 
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If  the  infant  children,  were,  upon  a  division,  made  to  ac- 
count for  the  sums  expended  upon  their  education,  it 
would,  to  that  extent,  be  a  diminution  of  their  portion, 
and  give  to  the  elder  children,  who  had  received  allot« 
ments,  an  increased  share,  and  so  far,  destroy  that  equalitj 
designed  by  the  testator.  He  has  moreover  said,  that  un« 
til  the  death  of  the  widow,  the  property  should  be  kept 
together  for  the  joint  education  of  ail  his  children.  It 
was,  in  truth*  given  to  her  for  that  purpose.  The  will 
does  not  expressly  provide,  what  fund  shall  defray  the 
expense  of  educating  such  of  the  children  as  might  not 
have  completed  their  education  at  the  death  of  the  mother, 
but  we  think  it  is  not  difficult  to  ascertain  the  intention 
of  the  testator,  upon  a  reasonable  construction  of  his  lan« 
guage.  He  had  two  purposes  in  view  ;  the  one  was,  the 
proper  education  of  bis  children,  at  all  events,  and  to  that 
he  devotes  the  whole  profits  of  his  estate,  after  the  main* 
tenance  of  the  family,  and  even  a  part  of  the  capital  if 
necessary,  and  to  this  end,  is  the  direction  that  the  estate 
shall  be  kept  together,  during  the  life  of  the  wife,  with 
certain  slight  exceptions.  While  thus  kept  together,  the 
children  would  be  educated  in  succession,  as  they  grew 
up,  and  the  profits  accrued,  which  the  testator  thought 
was,  probably,  an  adequate  provision  for  that  parposc* 
If  any  surplus  of  income  should  remain,  after  answering 
those  purposes,  it  would,  of  course,  be  an  accumulation 
for  the  benefit  of  all  the  children,  while  in  a  course  of 
education.  The  testator's  other  purpose  was,  that  bis 
estate  should  not  be  kept  together  longer  than  his  wife 
lived,  but  be  divided  at  his  death.  There  would,  of 
course,  after  that  event,  be  no  general  profits,  out  of 
which  the  children  could  be  educated.  But  it  does  not 
follow,  that  they  were  not  to  be  educated,  according  to 
the  plan  laid  down  in  the  will,  nor  that  the  expense 
should  be  defrayed  out  of  the  capital  of  the  estate,  leav- 
ing the  profits  of  the  share,  allotted  to  each  child  to  ac« 
cumulate  for  his,  or  her  benefit ;  nor  that  the  expense 
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should  be  limited  to  the  profit  of  the  particular  child's 
share,  or  if  greater,  that  it  should  be  paid  exclusively  out 
of  the  capital  of  that  share.  The  two  provisions  for  the 
education,  out  of  the  estate,  and,  at  the  same  time,  for  the 
division  of  the  estate,  are  to  be  reconciled  as  far  as  pos- 
sible.  This  can  be  more  nearly  effected,  after  the  divi* 
sion,  by  appropriating  the  profits  of  each  share,  to  the 
nurture  and  education  of  the  child,  to  whom  it  is  allotted, 
and  if  that  should  be  deficient,  making  it  adeqnate  by  an 
equal  contribution  from  all  the  other  shares,  than  in  any 
other  method.  For  the  share  of  the  child  is  to  bear  its 
proportion  of  the  burthen ;  and  if  the  profits  of  it  be 
sufficient  for  the  edacation  of  the  owner,  it  bears  no  more 
than  its  due  burthen  by  having  the  profits  so  applied* 
So,  if  they  be  deficient,  then  it,  and  all  the  others  must 
pay  an  equal  quota,  towards  its  supply,  for  the  child  is  to 
be  educated  at  all  events,  provided  the  profits  of  the  whole, 
as  to  the  sons,  be  insufficient.  As  the  bill  throws  no 
doubt  upon  that  point,  we  suppose  they  are  sufficient. 
As  the  fund  is  to  be,  or  rather  may  have  to  be,  thus  raised, 
in  part,  by  contribution  from  all  the  children,  the  most 
convenient  mode  of  doing  so,  is  to  have  an  estimate  of 
the  amount  that  will  probably  be  required  for  the  educa- 
tion of  each  of  the  infant  children,  after  deducting  the 
profits  of  each  of  their  respective  shares,  made  by  the 
master,  and  at  once  to  set  apart  a  fund  in  the  executor's 
hands  to  meet  it.  Should  it  not  all  be  expended,  the 
residue  will  be  divisible,  when  the  estate  shall  be  finally 
settled,  or  at  any  time  when  it  shall  be  ascertained,  that 
it  will  not  be  needed  for  their  education. 

The  third  enquiry  is,  in  substance,  answered,  in  reply- 
ing to  the  second.  We  will,  however,  state,  that  by  the 
will,  the  whole  of  the  income,  if  needed,  was  a  fund  for 
the  education  of  James,  irrespective  of  the  effect  it  might 
have  upon  that  fbnd,  in  the  education  of  Judith.  The 
probability  of  such  a  result  was  certainly  in  the  mind  of 
the  testator ;  the  provisim  is,  ''  if  the  income  of  noy  es« 
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tftte  falU  short  of  giving  them  (James  and  Judith)  a  good 
edaeation,  I  wish  them  to  receive  it,  even  at  the  expense 
of  the  capital  of  my  estate."  The  education  of  Jadith 
is  a  charge  apon  the  whole  estate. 

Upon  the  fourth  enquiry,  our  opinion  is,  that  the  pro* 
perty  allotted  to  the  several  children,  to  make  them  equal 
to  that  given  to  Betsy,  is  to  be  valued  according  to  the 
prices  of  such  property  at  the  time  of  the  advancement 
to  Betsy.  A  little  reflection  will  show  the  necessity  and 
propriety  of  this  rule.  If,  in  order  to  make  a  division,  it 
were  necessary  to  convert  the  whole  estate  into  money, 
or  there  was  money  sufficient  on  hand  to  comply  with 
the  directions  of  the  will,  in  this  particular,  how  much 
would  each  legatee  be  entitled  to  receive,  in  the  first 
instance,  and  preparatory  to  a  division*  Betsy's  ad- 
vancement was  valued  at  iKI,dOO.  and  that  sum.  in 
money,  would  be  the  amount  each  child  would  be  enti- 
tled to  receive ;  nothing  more,  or  less.  This  is  a  legacy, 
but  in  truth,  it  is  an  advancement,  and  is  to  be  valued 
as  such. 

The  last  pnquiry  is  also  substantially  answered  in 
responding  to  the  second.  After  each  allotment,  the 
child  so  advanced  had  no  claim  during  the  life  of  the 
widow,  upon  the  income  arising  from  the-  property  un- 
allotted. The  whole  income  of  the  will  was  devoted  to 
the  maintenance  of  the  wife  and  children,  and  the  educa- 
tion of  the  latter  as  far  as  was  needed.  They  have  had 
their  maintenance  and  education  out  of  it,  up  to  the  time 
when  they  ceased  to  be  members  of  the  mother^  family. 
The  bill  sets  forth,  that  there  are  debts  still  outstand- 
ing, and  claims  in  the  South  to  be  collected,  whioh  will 

I  be  expensive,  and  the  estate  is  burthened  with  an  annuity 

to  S.  Downey  of  950. 
In  directing  a  division  now,  it  will,  of  course,  be  under* 

^  stood,  that  the  division  is  only  to  be  of  such  parts  of  the  . 

estate,  as  are  in  hand^  reserving  a  proper  fand  for  the 
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payment  of  the  annuity*  and  debts,  expenses  and  charges 
of  administration,  and  for  supplying  the  deficiency,  if  any, 
of  the  profits  of  the  shares  of  the  respective  infant  legatees 
for  their  education,  as  before  pointed  out.  And  it  must 
he  referred  to  the  master,  to  take  an  account  of  the  estate, 
and  estimate  what  fund  ought  to  be  reserved  for  those 
purposes,  and  what  part  of  the  estate,  upon  this  basis, 
may  be  properly  divided  now,  and  of  what  it  consists* 
and  to  make  tho  division  and  allotment  accordingly. 

Peh  Curiam.  Decreed  accordingly. 


GEORGE  W.  RUSS  ««.  ENOCH  HAWES. 

Every  bill  mntt  tUt*  tht  gronnd,  upon  which  it  aak«  th«  isterfiiMnee  of  tbo 

Coort    It  will  not  do  to  otato  ooo,  aod  provo  another. 
Care  moat  be  taken  to  pat  in  iMue  in  the  bill  whaterer  ie  intended  to  bo 

proved  by  the  plaintiff;  otherwiee  he  will  not  be  permitted  to  give  it  in 

•videnee. 
Tho  etatoment  of  the  case  and  the  prayer  for  relief  tegetheri  conalitote  the 

eoMnce  and  ettbttanee  of  the  bill. 
When  the  father  made  an  entry  of  land  in  his  own  name,  and  aftcrwarde 

directed  the  entry  in  hit  eon's  name,  and,  in  the  meantime,  another  entry 

waa  made ;  Held,  that  the  son  was  not  entitled  to  have  a  grant  to  the 

ieeoad  enterer,  prior  to  his  own,  eet  aside. 

Cause  removed  by  consent  of  parties  from  the  Coart  of 
Equity  of  Bladen  County,  at  the  Fall  Term,  1847. 

The  bill  alleges,  that,  on  the  17th  of  January,  164S» 
the  plaintiff  made  an  entry  in  the  office  of  the  entry  ta* 
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ker  of  Bladen  Coanty,  of  four  hundred  acres,  and  caused 
it  to  be  surveyed,  when  it  was  ascertained  that  there 
were  but  sixteen  and  a  half  acres  liable  to  entry ;  that 
he  caused  a  plat  to  be  made,  and  procured  a  grant  to 
issne,  on  the  5th  of  January,  1844.  The  plaintiff  char- 
ges,  that  the  defendant,  on  the  23d  of  January,  1843, 
made  an  entry  of  one  hundred  and  fifty  acres,  which 
covered  the  entry  of  the  16  1*2  acres  made  by  him,  and 
procured  a  grant  for  it,  dated  the  29th  of  February,  1843 ; 
that,  at  the  time  he  made  his  entry  and  procured  his 
grant,  he  well  knew  of  the  entry  previously  made  by  him. 
The  bill  prays  a  conveyance  of  the  land  by  Hawes  to 
him.  The  defendant  admits  the  making  of  his  entry,  and 
procuring  his  grant,  but  denies  that,  at  the  time  of  his 
entry,  he  knew  that  the  plaintiff  had  made  a  previous 
entry  of  the  same  land,  and  denies  that  the  entry  of 
the  17th  of  January,  1843,  was  made  by  the  plaintiff,  but 
alleges  it  was  made  by  George  Russ,  the  father  of  J.  W. 
Russ. 

Strange^  for  the  defendant* 
D.  Reidt  for  the  plaintiff. 

Nash,  J.  Under  the  present  frame  of  the  bill,  the  plain- 
tiff cannot  obtain  the  relief  he  seeks.  He  alleges,  that 
the  entry  of  the  sixteen  and  a  half  acre  tract,  was  made 
by  him  ;  it  appears  from  the  entry  itself,  and  from  the 
testimony  on  file,  that  it  was  made  by  George  Russ,  and 
in  his  name. 

The  force  of  this  fact  is  attempted  to  be  evaded,  in  the 
argument  before  us,  by  shewing  that  George  Russ  acted 
as  the  agent  of  the  plaintiff,  and  the  deposition  of 
the  former  alleges  the  fact  to  be  so ;  and  he  further 
testifies,  that  he  so  told  the  entry-taker,  at  the  time,  and 
that  he  wished  the  entry  made  in  his  son's  name.  When 
he  discovered  the  mistake,  some  six  months  thereafter, 
he  mentioned  it  to  the  entry  taker,  and  told  him,  if  it 
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could,  it  ought  to  be  altered.  Admit  these  facts  all  to  be 
true,  still  it  does  not  strengthen  the  pIliiQtiff's  claim  to 
the  relief  he  seeks ;  he  has  not  placed  his  equity  on  that 
ground.  Every  bill  must  state  the  ground  upon  which 
the  plaintiff  asks  the  interference  of  the  Court.  It  will 
sot  dO|  to  state  one,  and  prove  another.  Whatever  is 
essential  to  the  rights  of  the  plaintiff,  must,  if  within  his 
knowledge,  be  alleged  positively,  and  with  precision,  and 
the  facts  so  set  forth  constitute  the  case,  to  which  alone 
the  Court  can  look,  and  the  only  ground  of  relief.  Mit- 
ford  Pr.  42.  7  Day's  Rep.  342,  Skinner  v.  Bailey.  Flint 
V.  RiveSf  3  Vy.  Jr.  342.  Care  nfust  be  taken  to  be  put  in 
issue  in  the  bill,  whatever  is  intended  to  be  provjBd  by 
the  plaintiff;  otherwise  he  will  not  be  permitted  to  give 
it  in  evidence.  1  Ver.  483.  1 1  Vy.  Jr.  240.  The  rea- 
son is,  the  Court  must  pronounce  the  decree  secundum 
allegata  et  probata.  The  statement  of  the  case  and  the 
prayer  for  relief,  together,  constitute  the  essence  and 
substance  of  the  bill.  Cooper's  Eq.  PL  4  to  9.  The  depo- 
sition of  two  other  witnesses,  Francis  C  Lewis,  the  entry 
taker,  and  Thomas  Lewis,  his  brother,  and  who  was 
present  and  aided  in  making  the  entry,  are  on  file.  They 
prove,  that  the  entry  was  made  by  George  Russ,  the 
father,  and  in  his  own  name,  and  that  he  did  not  direct 
it  to  be  made,  in  the  name  of  his  son,  the  plaintiff,  nor 
was  his  name  mentioned.  The  alteration  in  the  entry, 
made  by  the  entry  taker  at  the  request  of  George  Russ, 
twelve  months  after  the  original  entry  was  made,  cannot 
affect  the  decision  of  the  case ;  and  we  mention  it,  for 
fear  it  might  be  supposed  we  had  overlooked  it. 
The  bill  must  be  dismissed  with  costs. 

Per  Cvbiam.  Decreed  accordingly. 
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WImk  a  bill  Mekt  to  neorw  iUtm,  and  allegM  (bat  a  dead  for  tban  to  tbo 
plamlUri  was  lig Md  and  aoalod.  by  tho  fathor  to  whom  tfaoy  bolonged,  but 
wu  ttOTor  aetaally  delivered,  but  goes  on  to  state  that  tho  doed  wae  doly 
prorod  and  regiitored  at  tho  inetaneo  of  tho  fathor.  Held,  that  this 
amoootod  to  a  dolhrory  and  oonroyod  tho  legal  title,  oo  that  tho  plaintifi* 
remedy  wae  at  law  and  not  in  Eqoky. 

Equity  will  not  intorfero  with  tho  operation  of  tho  atatnto  of  frandfi  at  tbo  ia.« 
•tanoo  of  oither  party  to  a  fraudulent  conveyanoo. 

Tho  eaee  of  Snider  y.  Lackenovr,  3  Iro.  Eq*  360,  cited  and  approved. 

Cause  removed  from  the  Coart  of  Equity  of  Rocking* 
ham  County,  at  the  Spring  Term*  1846,  by  consent  of 
parties. 

James  Patrick,  the  elder,  had  three  children,  named 
Mary,  James  the  younger,  and^David  S  ;  and  on  the  17th 
of  May,  1842,  he  executed  three  deeds  of  gift  to  them* 
By  one,  he  conveyed  to  his  daughter  Mary  a  slave  called 
Louisa,  and  several  articles  of  household  fUrnitnre.  By 
another,  he  conveyed  to  his  son  James,  a  negro  called 
Clem,  and  sundry  articles  of  furniture,  and  plantation 
utensils,  and  stock.  By  the  third,  he  conveyed  to  his  son 
David  S.  three  negroes  called  Theny,  Livey,  and  De- 
manda,  and  some  furniture  and  other  chattels.  The  three 
children  were,  at  the  time,  infants,  and  lived  with  their 
father,  and  he  kept  the  negroes  in  his  possession  after  he 
made  the  deeds  of  gift,  and  used  them  as  he  had  done  be- 
fore, up  to  the  time  of  his  death,  which  happened  in 
February,  1844.  He  died  intestate,  leaving  his  three 
^  children  surviving  him ;  and  the  defendant  Currie  took 

administration  of  his  estate  and  took  into  his  possession 
the  slaves,  and  other  things,  so  conveyed  to  his  children 
by  James  Patrick.    The  daughter  Mary  intermarried  with 
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the  plaintiff  Alfred  W.  Ellington.  The  son  James  died 
intestate  after  his  father,  and  Alfred  W,  Ellington  ad< 
ministered  on  his  estate.  And  the  defendant  Currie  was 
appointed  the  guardian  of  the  son  David  S.  and  has  all 
the  negroes  in  his  possession. 

The  bill  is  filed  by  Ellington  and  his  wife,  against 
Currie  and  David  S.  Patrick.  It  states  that  at  the  time 
James,  the  father,  executed  the  deeds  of  gift,  he  was  very 
much  in  debt,  and  that  he  made  the  deeds,  '*  and  caused 
the  same  to  be  registered  with  a  view  to  keep  his  creditors 
from  selling  said  slaves ;"  but  that  he  never  delivered 
either  of  them,  or  intended  to  make  any  difference  be- 
tween his  children,  and  that  neither  of  the  deeds  has  been 
found  among  his  papers,  or  elsewhere,  since  his  death* 
It  states  further  that  '*the  defendant,  Currie,  is  assured 
that  his  intestate  did  not  intend  to  divide  the  negroes 
among  his  children  by  means  of  said  deeds,  and  that  he 
had  no  purpose  but  to  keep  them  out  of  the  reach  of  his 
creditors,  and  went  no  further  towards  vesting  the  title 
to  the  slaves  in  his  children  than  to  sign,  and  seal,  such 
deeds  and  have  them  witnessed  and  registered  ;"  and  yet, 
that  on  behalf  of  his  ward,  David  S.,  he  insists  on  the 
validity  of  the  deeds  and  their  efficacy  to  pass  the  title  of 
the  slaves  respectively  to  the  several  donees  ;  and  that  he 
therefore  claims,  as  belonging  to  the  said  David  S.,  the 
three  negroes  conveyed  to  him,  and  one  half  of  the  negro 
Clem,  which  was  conveyed  to  the  infant  intestate  James. 
The  bill,  however,  insists,  that  the  negroes  really  be- 
longed to  the  father,  at  his  death,  and,  (admitting  that 
James,  the  son,  owecd  no  debts,)  that  they  ought  to  be 
divided  equally  between  the  surviving  children  ;  and 
alleging  that  there  are  no  debts  of  the  intestate  remain- 
ing unpaid,  and  that  the  slaves,  and  one  since  born,  are 
a  clear  surplus  of  the  estate,  the  bill  prays  for  such  equal 
division  and  distribution. 

The  answers  do  not,  materially,  vary  the  facts  from  the 
statements  of  the  bill ;  but  they  state  that  the  deeds  were 
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executed  and  delivered,  and  insist  that,  though  fraudulent 
and  Yoid,  as  against  creditors,  they  were  valid  between  the 
parties,  and  effectually  passed  the  title  to  the  negroes. 

The  cause  was  set  down  for  hearing  on  the  bill  and 
answers,  and  transferred  to  this  Court. 

No  counsel  for  the  plaintiffs. 
Iredellf  for  the  defendants^ 

RuFFiN,  G.  J.  The  bill  must  be  dismissed  ;  for  upon  its 
face  it  cannot  be  sustained.  It  says,  indeed,  that  the 
deeds  were  never  delivered,  and  therefore  that  they  never 
were  complete.  But  the  bill  itself  states  facts,  which 
amount  to  delivery.  It  states,  that  the  father  executed 
the  deeds  by  signing  and  sealing,  had  them  attested  and 
caused  them  to  be  registered — which,  of  course,  includes 
an  acknowledgment  of  them,  or  a  probate  of  them,  at  his 
instance.  That  brings  the  case  literally  within  Stiider 
V.  Lachenourf  2  Ired.  Eq.  360^  as  to  the  deliver}^  The 
subsequent  loss  or  destruction  of  them,  did  not  affect  their 
operation,  so  as  to  vest  the  slaves  again  in  the  father, 
and  enable  Currie  to  take  them  as  his  administrator. 
Then,  as  to  the  other  point,  that  the  deeds  were  not  in« 
tended  to  operate  between  the  parties,  but  only  to  hinder 
creditors,  it  is  only  necessary  to  say,  that  the  act  avoids 
such  deeds  only  in  favour  of  creditors,  and  makes  them 
effectual  as  against  the  party,  and  those  claiming  under 
him  ;  and  it  is  well  settled  that  Equity  will  not  interfere 
with  the  operation  of  the  statute,  at  the  instance  of  either 
party  to  a  fraudulent  conveyance.  The  plaintiffs  are 
therefore  entitled  to  the  negro  Louisa,  and  also  the  plain- 
tiff A.  W.  Ellington,  as  administrator,  is  entitled  to  the 
slave  Clem,  conveyed  to  his  intestate  ;  but  they  may  be 
recovered  at  law,  if  Currie  will  not  give  them  up,  and 
there  is  no  trust  or  other  ground  for  a  decree  in  respect 
of  them  in  this  Court. 

Per  Custak.  Bill  dismissed  with  costs. 
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EXUM  PERKINS  vf.  WILLIAM  HOLLOWELL  A,  AU 

On  a  motioD  to  diMolva  an  injooetioii,  it  it  a  nik  now  wall  6atablished«  that 
when,  by  the  answer,  the  plaintiff's  whole  o<||Bity  b  deaiad,  and  the  atato* 
iiiant  in  tba  answer  is  oradible.  and  exhibits  no  attempt  to  evadis  the  mate* 
rial  oharge  of  the  Bill,  it  mast  be  allowed. 

The  cases  of  Jlfsore  ¥.  Hjfltim,  1  Dot.  Eq.  439,  and  Sharp  v.  King,  3  Ire, 
Eq.  402,  cited  andl  approred. 

Appeal  from  an  interlocutory  order  of  the  Conrt  of 
Equity  for  Wayne  County,  at  the  Pall  Term*  1347, 
directing  the  ii^'unction  which  had  theretofore  been 
granted  in  the  cause  to  be  continued  to  the  hearing,  his 
Honor  Judge  Manly  ptesiding. 

The  bill  is  filed  to  compel  the  specific  execution  of  a 
contract,  and  for  an  inunction.  The  following  facts  are 
admitted  by  the  pleadings.  One  Raiford  Hooks  was  the 
owner  of  a  couple  of  lots  in  the  town  of  GpoMsbora^ 
which,  in  1840,  he  contracted  to  sell  to  the  complainant^ 
for  the  som  of  one  hundred  and  fifty  dollars,  payable  in 
three  several  instalments,  and  secured  by  three  several 
bonds  or  notes.  Hooks,  at  the  same  time,  executed  to 
the  plaintifi*  a  bond  to  make  title,  when  the  money  was 
paid.  All  the  money  was  paid  to  Hooks,  but  ahoitt  990, 
as  the  notes  fell  due.  The  plaintiff  was,  at  that  time^ 
indebted  to  the  defendant,  Hollowell,  in  the  sum  of  940^ 
and  with  a  view  to  secure  its  payment,  it  was  agreed  be- 
tween them,  that  Hollowell  should  pay  to  Hooks  the  920, 
due  him,  and  the  plaintiff  should  surrender  to  Hooks,  his 
bond  to  make  title,  and  the  latter  should  convey  the  lots 
to  Hollowell,  who  should,  at  the  same  time,  execute  to 
the  plaintiff  a  bond  to  make  title  to  him,  whenever  he 
should  pay  to  him,  the  two  surls  of  $20,  and  940,  amount- 


! 


DECEMBER  TERM,  1847.  29 


PerkiDi  0.  HollowelL 

— ^       ■      ■  ..  — __ 


ing  to  S60,  and  for  the  payment  of  which,  the  plaintiff 
was  to  execute  his  note  to  HoilowelL  All  of  this  was 
done.  The  plaintiff  has  been  in  possession  ever  since  his 
purchase  from  Hooks,  and  still  is.  The  plaintiff  then 
alleges,  that  he  had  paid  to  Hollowell  all  that  was  dae  to 
him,  except  $20 — that  ^t  Spring  Term,  1840,  of  Wayne 
Superior  Coart,  he  was  fined  950,  and  being  unable  to 
pay  it,  he  proposed  to  the  defendant,  HoUowelU  to  be* 
come  his  surety  to  the  sheriff,  for  the  amount  of  the  fine, 
and  that  he  would  surrender  to  him  his  bond  to  make  title, 
and  that  Hollowell  should  execute  a  new  bond  to  make 
title,  when  the  plaintiff  should  pay  the  820,  and  the  fine. 
He  avers  that  this  proposition  was  acceded  to  by  Hollo- 
well,  to  whom  he  immediately  surrendered  the  bond  for 
title,  then  in  his  possession,  and  gave  his  obligation  for 
the  two  sums  of  220,  and  850 ;  but  that  Hollowell  did 
not  execute  his  bond  to  make  title  upon  the  pretence  that 
he  was  then  too  busy.  The  bill  then  charges  a  sale  of 
the  lots  by  Hollowell  to  the  other  defendant,  Hines,  who 
has  sued  him  in  an  action  of  ejectment,  obtained  judg- 
ment, and  threatens  to  turns  him  out  of  possession  ;  and 
that  he  has  tendered  to  Hollowell  what  was  due  him,  and 
demanded  a  title. 

The  defendant,  Hollowell,  in  his  answer,  admits  that 
the  plaintiff  has  paid,  upon  the  960  note  just  given,  about 
940,  but  avers  that  the  payment  was  made  in  notes  upon 
other  persons  who  have  since  proved  to  be  entirely  in- 
solvent. He  denies,  positively,  that  he  ever  agreed  to 
become  the  surety  of  the  plaintiff  to  the  sheriff,  for  the 
fine  imposed,  or  to  take  up  the  bond  to  make  title,  whioh 
he  had  previously  given,  and  to  execute  another  to  make 
title,  when  the  plaintiff  should  pay  to  him,  the  amount  of 
the  fine,  and  the  balance  due  on  the  960  note.  He  avert 
the  fact  to  be*  as  to  that  second  oontract  as  follows ; 
when  the  Court  inflicted  upon  the  |rfaii)tiff  the  fine  of  950, 
it  also  adjudged  him  to  pay  the  costs ;  all  of  the  latt#r 
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the  plaintiff  did  pay,  but  about  $9.  The  plaintiflT,  being 
unable  to  pay  the  fine  and  balance  of  the  costs,  did  apply  to 
him  to  be  his  surety  to  thesheriff  for  it,  which  he  positively 
ifefused.  The  plaintiff  then  proposed  to  him,  if  he  would 
surrender  up  the  note  which  he  held  upon  him,  for  960, 
and  pay  the  sheriff,  the  sum  due  him,  then  amounting  to 
060,  he  would  surrender  up  to  him  his  bond  to  make  title 
to  the  lots,  and  thus  make  to  him  a  bona  fide  sale  of  them ; 
That  he  agreed  to  the  purchase  of  the  lots,  thus  proposed 
by  the  plaintiff,  and  gave  to  the  sheriff  his  note  for  960, 
covering  the  fine  and  costs  due  ;  and  that  it  was  well  un- 
derstood, at  the  time,  by  the  plaintiff  and  the  defendant, 
that  this  note  to  the  sheriff,  and  the  balance  due  upon  the 
i60  note,  were  to  be  in  full  satisfaction  for  the  interest 
the  plaintiff  had  in  the  said  lots.  He  admits  the  sale  to 
the  defendant  Hines,  and  the  recovery  in  the  action  of 
ejectment. 

The  Court  refused  a  motion  to  dissolve  the  injunction 
and  ordered  it  to  be  continued  to  the  hearing.  From  this 
order  the  defendants  appealed. 

Husted  and  Houze,  for  the  plaintiff. 
Mordecai,  for  the  defendants. 

Nash,  J.  We  take  no  notice  of  the  answer  of  Hinesr, 
as  the  cause  must,  in  this  stage  of  it,  turn  entirely  upon 
the  equities  of  the  plaintiff  and  the  defendant  Hollowell. 
On  a  motion  to  dissolve  an  injunetion,  it  is  a  rule,  now 
Well  established  in  our  Courts,  that  when,  by  the  answer, 
the  plaintiff's  whole  equity  is  denied,  and  the  statement 
in  the  answer  is  credible,  and  exhibits  no  attempt  to 
evade  the  material  charges  of  the  bill,  it  must  be  allowed. 
Meare  v.  Hytton  ^  others,  1  Dev.  Eq.  429.  Sharpe  v. 
Kht^t  S  Ired.  Eq.  402.  In  this  case,  we  think  the  whole 
of  the  plaintiff^  equity  is  denied.  The  plaintiff  has 
placed  his  case,  solely  upon  the  ground,  that  by  his  last 
contract  with  the  defendant  Hollowell,  he  was  entitled, 
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upon  paying  the  f  20,  the  balance  due  upon  the  first  1^60 
note*  and  fine,  and  the  costs  imposed  on  him  in  Wayne 
Soperior  Court,  to  a  conveyance  of  the  land.  This  alle- 
gation is  directly,  and  positively  denied  by  the  answer. 
HoUowell  admits,  the  proposition  was  made  by  the  plain- 
tiff,  but  says  that  he  distinctly  refused  to  accede  to  it,  and 
the  reasons  he  assigns,  we  think,  are  oredible.  The  pro- 
position  was,  that  he  should  become  the  surety  of  the 
plaintiff  to  the  sheriff,  for  the  fine  and  costs*  and  he  re- 
fused it,  because,  as  he  alleged,  he  had  already  been  his 
surety,  and  that  he  never  had,  or  could  get,  any  money 
from  him,  and  that  when  he  did  pay  him»  it  was  in 
small  notes  upon  others,  who  were  entirely  insolvent  If 
these  things  were  facts,  it  would  well  explain,  why  he 
should  refuse  to  be  any  farther  bound  for  him.  Nor  do 
we  perceive  any  attempt  to  evade  answering  any  material 
charge.  The  defendant  does  not  stop  at  denying  the 
material  charge  of  the  plaintiff,  but  proceeds  to  state 
what  the  contract  was  ;  that  it  was  for  the  sale  and  pur- 
chase of  the  equity,  which  was  then  in  the  plaintiff,  the 
legal  title  being  in  him,  and  that  it  was  so  distinctly  under 
stood  by  the  parties,  at  the  time  the  contract  was  made. 

A  motion  was  made,  in  the  Court  below,  to  dissolve 
the  injunction,  which  was  refused,  and  an  order  made 
that  it  should  be  continued  to  the  hearing.  From  this 
interlocutory  order,  the  defendants  appealed  to  tihis  Court. 
We  think,  there  was  error  in  the  order,  and  that  the  in* 
junction  ought  to  have  been  dissolved. 

This  opinion  will  be  certified  to  the  Court  below,  and 
the  plaintiff  will  pay  the  costs  of  this  Court. 

Ter  Curiam.  Ordered  accordingly. 
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JOHN  JAMES  &  AL.  v$.   TANDY  MATTHEWS  &  AL. 

Wh^M  a  Mttlemetit  was  mide  between  the  legatees  and  the  executor,  ia 
which  aetilement  no  interest  was  computf  d  and  the  legatees  received 
the  principal,  they  cannot  afterwards  be  allowed  to  rectify  the  settlement 
as  to  the  interest,  nnless  they  shew  that  the  interest  was  omitted  in  the 
settlement,  either  through  mistaks  or  accident,  or  fraud  and  imposition — 
eepecially  after  the  lapse  of  several  years. 

The  cases  of  Bird  v.  Graham,  1  Ire.  Eq.  198,  and  Compton  v*  Oreen,  9  Dev. 
Eq.  06,  cited  and  approved. 


Petition  in  this  Court  to  rehear  an  interlocutory  order, 
James  Matthews,  by  his  last  will,  devised  as  follows  : 
**  Also,  I  will  at  my  death,  that  all  my  moveable  property 
shall  be  sold  and  the  money  arising  from  such  sale  shall, 
after  the  paj'ment  of  all  my  lawful  debts,  be  divided  be- 
tween Tandy  Matthews,  Betsy  James,  and  John  Mat- 
thews, but  what  share  shall  be  coming  to  Betsy  James, 
shall  be  paid  to  her  children  when  of  age."  There  is  a 
similar  bequest  of  all  the  money  due  him.  The  plaintiffs 
are  the  children  of  Betsy  James,  and  all  of  them,  as  they 
arrived  of  age,  received,  as  they  state  in  the  bill,  the 
principal  of  the  money  due  them  from  Tandy  Matthews, 
who  was  the  acting  executor;  and  that  he  refused  to  pay 
them  any  interest    The  bill  is  to  recover  the  interest. 

The  defendant  alleges,  that  he  has  settled  with,  and 
paid  over  to  the  plaintiffs  their  respective  shares ;  some 
of  them  more  than  twenty  years  ago,  and  during  all  the 
long  time,  he  was  making  his  different  settlements,  no  dis- 
satisfaction  was  expressed,  at  his  not  paying  interest,  nor 
was  any  claim  for  interest  set  up,  and  he  relies  upon  the 


DECEMBER  TERM,   1847.  -£» 


> 


J&mes  r.  Miilh«w«. 


lapse  of  time,  and  the  settlements,  as  a  bar  to  an  ac* 
count. 

The  case  was  set  for  bearing  on  the  bill,  and  answer^ 

and  an  account  was  decreed,  by  the  presiding  Judge,  in 

the  Court  below,  as  to  the  interest.    The  cause  was  then 

brought  here,  and  a  petition  is  filed  to  ro*hear  that  inters 

loctttory  decree. 


KerTf  for  the  plaintiffs. 
^  Moreheadf  for  the  defendants. 


Nash,  J.  Lapse  of  time  is,  in  itself,  no  bar  to  the  de- 
mand of  an  account,  by  next  of  kin,  against  an  adminis- 
trator ;  but  it  may  raise  a  presumption  that  an  account 
has  been  rendered,  and  satisfaction  made,  or  the  claim  to 
satisfaction  abandoned,  and  the  farthest  this  Court  has 
gone  in  raising  such  presumption,  is  the  intervention  of 
twenty  years,  between  the  time  when  the  settlement 
ought  to  have  been  made,  and  the  filing  of  the  bill. 
Bird  V.  Graham  and  others^  I  Ire.  Eq  198.  In  this  case 
it  is  admitted,  that  a  settlement  has  taken  place,  and  the 
principal  paid.  Twenty  years,  however,  have  not,  as  far 
as  we  can  see,  passed  since  the  time  when  the  legacies 
were  payable.  The  answer  states,  that  the  payments 
were  made  to  somCf  more  than  twenty,  but  which  of 
them  he  does  not  state,  and  it  was  to  be  paid  as  they 
arrived  at  age,  and  those  respective  periods  have  not 
been  set  forth  by  either  party.  The  bill  does  not  seek  to 
set  aside  the  settlement  generally,  but  that  it  may  be 
rectified,  as  to  the  matter  of  interest.  To  entitle  them- 
selves to  the  relief  they  seek,  the  plaintiffs  must  show, 
that  the  interest  was  omitted  in  the  settlement,  either 
through  mistake,  or  accident,  or  fraud  and  imposition. 
None  of  these  reasons  exist  in  this  case,  because  the 
plaintiffs  show  they  knew  their  rip:hts,  and  all  the  facts*. 
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ami  were  perfectly  aware  of  the  omission  to  allow  in* 
terest*  Compton  v.  Green^  2  Dev.  Eq.  96.  They  state* 
that  at  the  settlement*  ^  the  defendant  paid  them  a  part 
of  their  respective  legacies*  alleging  that*  that  was  the 
fall  amount  of  the  principal  money*  for  division*  and 
refused  to  account  for  any  interest  whatever,**  With  this 
knowledge  before  them*  and  without  any  allegation  of 
fraud*  accident*  or  mistake*  or  any  reason  shown  why  he 
did  so  settle*  they  cannot  be  permitted  now*  after 
receiving  the  principal  as  all  that  was  due  to  them* 
and  after  the  length  of  time  that  has  elapsed*  to 
come  into  Court*  and  ask  an  account  of  the  interest, 
which  was  but  an  incident*  at  best*  to  the  principal  de- 
mand. We  consider  them  concluded  by  the  settlements 
made. 

The  interlocutory  order  was  erroneously  made*  and 
must  be  reversed*  and  the  bill  dismissed  with  costs. 

Pea  CuKiAM.  Decree  accordingly. 
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h«i«  A.  if  a  paitMr  in  tiro  diaiiaet  fimt,  noiUitr  fiim  can  nie  Um  oUmc 

'or  an  ainoant  allaged  to  be  doe. 
If  A*  bt  ioool^ent,  the  proper  course  is  for  the  finn  cUiming  tobe  the  crtdiCor 

fimiy  to  charge  bim  on  its  books  for  the  amount  believed  to  be  duo. 
If  A.  be  isiolYent,  then  the  aecennts  of  the  creditor  firm  should  he  adjoptadt 

and  a  bill  may  be  brought  by  the  remaining  members  of  that  firm  afainst 

the  debtor  firm,  to  recover  the  amount  due  from  the  latter  after  deducting 

what  may  be  due  to  A.  if  any  thing,  upon  the  adjustment  of  the  aoooimla 

nf  the  creditor  firas. 


Cause  removed  from  the  Court  of  Equity  of  Wake 
County,  at  the  Fall  Term,  1847,  by  consent  of  parties. 

The  bill  is  filed  by  Hugh  Rogers,  George  W.  Lowe, 
and  John  C.  Rogers,  against  the  same  John  C.  Rogers, 
and  Walter  L.  Otey.  It  states  that  Hugh  Rogers,  George 
W.  Lowe,  and  John  C.  Rogers,  were  co  partners  under 
the  name  of  John  C.  Rogers  and  company ;  and  that 
John  C  Rogers  and  Walter  L.  Otey  were  co-partners  ia 
a  house  of  entertainment  in  Raleigh,  called  the  Eagle 
Hotel,  under  the  name  of  Rogers  and  Otey :  and  that  the 
firm  of  John  C.  Rogers  and  company  sold  to  the  firm  of 
Rogers  and  Otey  large  quantities  of  wood  for  thejise  of 
the  hotel,  and,  for  the  accommodation  of  Rogers  and 
Otey,  accepted  their  bills,  and  were  compelled  to  pay 
them,  and  likewise  lent  money  to  that  firm :  and  that 
upon  all  their  transactions  a  balance  is  due  from  the 
firm  of  Rogers  and  Otey,  to  that  of  John  C.  Rogers  and 
company,  amounting,  as  the  plaintiffs  believe,  to  the  sum 
of  92,000,  though  they  cannot  ascertain  it  precisely : 
and  because  the  plaintiffs  cannot,  by  reason  that  John  C« 
Rogers  is  a  member  of  each  firm,  have  an  action  at  law, 
the  bill  prays  that  the  defendants,  John  C.  Rogers  and 
Walter  L.  Otey,  '*  may  answer  what  amount  is  due  from 
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the  said  firm  of  Rogers  and  Otoy,  to  your  oratorst  and 
that  they  may  be  decreed  to  pay  to  your  orators  what 
may  be  justly  due  "  and  for  general  relief 

John  C.  Rogers  did  not  answer  the  bill.  The  other  de- 
fendant,  Otoy,  put  in  an  answer,  in  which  he  states  seve- 
ral matters  of  defence,  tending  to  shew,  that  John  C. 
Rogers  had  used  the  effects  of  Rogers  and  Otey  to  ^  ^ 
l^rge  amount  for  the  use  of  himself  and  the  other  plaih«  < 
tiffs,  and  that  he  and  they  were  heavily  in  debt  to  this 
clefendant.  After  replication  and  commissions^  the  cause 
was  set  for  hearing,  as  between  Otey  and  the  plaintiffs, 
and  was  transferred  to  this  Court. 

Miller  and  G.  IT".  Hof/wood^  for  the  plaint ilTs. 
IF.  H,  Haywood^  for  the  defendant. 

RuFFiNy  C.  J.  It  is  unnecessary  to  consider  the  various 
matters  stated  in  Otey's  answer,  that  might  affect  the 
merits  of  the  controversy,  as  between  him  and  the  other 
parties,  as  it  is  impossible  there  can  be  any  decree  for 
the  plaintiffs  on  this  bill.  It  seems  to  have  been  drawn 
upon  some  vague  sort  of  notion,  that  the  firms  are  in  the 
nature  of  corporations,  and  that  one  of  them  might  have 
a  decree  against  the  other,  as  firms.  Still,  it  does  not 
pray  that  payment  of  the  debt  to  John  C.  Rogers  and 
company  shall  be  decreed  out  of  the  effects  of  Rogers 
and  Otey :  for  it  docs  not  allege,  that  there  are  such 
effects,  and,  on  the  contrary,  it  looks  behind  the  names 
of  the  firms  to  the  persons,  who  compose  them,  and 
seeks  a  decree,  that  John  C.  Rogers  and  Walter  L.  Otey, 
who  constitute  '^Rogers  and  Otey,*'  shall  pay  the  debt  to 
the  same  John  C.  Rogers,  Hugh  Rogers,  and  George  W. 
Lowe,  who  constitute  "John  C.  Rogers  and  Co**  The  bill 
therefore  involves  the  absurdity  of  a  man*s  having  aper- 
sonal  decree  against  himself  for  a  sum  of  money ;  and 
that,  too,  coupled  with  a  decree  against  another  person, 
in  such  a  manner  as  to  enable  the  supposed  creditors  to 
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raise  the  whole  debt  out  of  this  latter  person,  although,  as 
between  that  person  and  his  partner  (who  is  also  a  partner 
in  the  other  firm)  it  might  appear,  upon  taking  the  ao- 
counts  of  their  firm,  that  the  latter  holds  the  fund  out  of 
which  the  debt  ought  to  be  paid.  Without  taking  the 
accounts  of  the  partnership  of  John  C.  Rogers,  and  Co.,  it 
cannot  be  told  whether  the  partners,  Hugh  Rogers  and 
Lowe,  have  a  right  to  more  of  the  assets  of  that  firm,  or 
could  call  even  on  John  C.  Rogers  to  make  good  this  debt. 
And  without  taking  the  accounts  of  Rogers  and  Otey,  it 
cannot  be  toIJ  which  of  those  two  persons,  as  between 
themselves,  ought  to  pay  the  debt.  Now,  under  this  bill, 
none  of  those  accounts  are  sought  or  can  be  taken,  for  it 
is  a  bill,  which  supposes  the  two  firms  to  be  yet  subsist- 
ing and  to  be,  as  well  as  the  individual  partners,  all  sol- 
vent.  Supposing  that  to  be  so,  and  that  this  debt  is  just, 
it  is  easy  for  the  persons  composing  John  C.  Rogers  and 
Co,  to  redress  themselves,  John  C.  Rogers  himself  might 
appropriate  the  assets  of  Rogers  and  Otey  to  the  payment 
of  John  C.  Rogers  and  Co.  He  may  be  charged  with  this 
debt  on  the  books  of  John  C.  Rogers  and  Co,  and  that 
w^ill  enable  him  to  a  credit  for  that  amount  with  Rogers 
and  Otey.  If  Otey  will  not  consent  to  it,  there  is  the  al- 
ternative, when  partners  disagree  of  dissolving  and  filing 
a  bill  to  take  the  accounts,  upon  which  the  debts  must  all 
be  first  paid.  If,  however,  John  C.  Rogers  should  refuse 
to  become  paymaster  to  John  C  Rogers  4'  Co.,  or  be  al- 
ready so  far  a  debtor  to  that  firm,  that  the  other  members, 
Hugh  Rogers  and  Lowe,  are  unwilling  to  take  him  alone 
for  the  debt  of  Rogers  and  Otey,  then  their  course  is  to  stop 
their  business,  and  upon  the  settlement  of  it,  this  debt  of 
Rogers  &c  Otey  will,  as  a  part  of  the  assets,  be  allotted 
to  one  of  the  partners  in  his  share,  and  he  can  have  relief 
on  his  own  bill.  But  in  the  present  state  of  things,  the 
Court  does  not  see,  nor  can  the  accounts  be  taken  that 
will  enable  the  Court  to  see,  who  is  the  proper  person  to 
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pay  and  to  receive  this  money.  It  may  be,  that  John  C. 
Hogen  is  the  hand,  in  the  firm  of  Rogers  and  Otey,  from 
which  the  money  ought  to  go,  and  also  that  in  the  other 
firm,  which  ought  to  hold  it.  There  can  therefore,  be  no 
decree  for  the  plaintiffs.  Not  one  against  Otey  alone ; 
because  no  several  liability  on  his  part  is  alleged,  nor 
any  thing  to  exempt  John  C.  Rogers,  from  paying,  or  con- 
toibuting  to  payment  of,  the  debt.  And  not  one  against 
Rogers  by  himself,  or  jointly  with  Otey  ;  because  it  would 
be  to  pay  to  John  C.  Rogers  himself,  jointly  with  others^ 
and  for  that  reason  would  be  repugnant,  absurd,  and  void. 

Pn  Curiam.  Bill  dismissed  with  costs. 


WILLIAM  SMITH  vs.  STEPHEN  SMITH  6l  XL. 

7ef  ny  ■urn,  which  ft  furety  for  the  price  of  land,  parohuod  by  aoo- 
Uior,  has  paid  or  m  liablo  to  pay  on  that  aecoant,  ho  hu  a  a  equity 
to  bo  re-imbttned  or  exonerated  by  a  aale  of  the  land ;  and  to  that 
•Dd,  ho  has  a  right  to  file  hie  bill  to  prevent  a  conveyance  to  the  pur- 
ehaeer  by  the  Toador,  who  has  kept  the  tItU,  ts  a  seearlty  for  the  pnrchaM 
moneyt 

The  CMOS  of  Chreen  t.  Crockett,  3  Dot.  4"  Bat.  Eq.  390,  and  Polk  y.  Gallant, 
Id.  395,  cited  and  tLjfWvod. 


Cause  removed  by  consent  of  parties  from  the  Court  of 
Equity  of  Rockingham  County,  at  the  Spring  Term,  1847. 
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The  defendants,  Stephen  Smith  and  David  Smith,  ar^ 
the  sons  of  the  plaintiff,  William  Smith,  and  the  formett 
Stephen,  is  the  son-in-law  of  the  defendant,  Andrew 
Martin,  the  elder.  In  October  1842,  Andrew  Martin,  the 
yoanger,  who  is  a  son  of  Andrew  Martin,  the  elder,  pro* 
posed  to  sell  a  tract  of  land  in  Stokes  County  to  the  two 
defendants,  Stephen  and  David,  at  the  price  of  $1,000; 
but  they,  not  feeling  themselves  able  to  pay  for  it,  de- 
clined the  purchase,  unless  they  could  get  assistance  from 
the  plaintiff,  and  Andrew  Martin,  the  elder.  On  the 
23d  of  October,  1842,  the  plaintiff  and  his  two  sons,  and 
Andrew  Martin,  jun.  met^  and  it  was  concluded  between 
them,  that  the  two  young  men  should  make  the  purchase 
for  that  sum,  on  a  credit  until  the  first  day  of  January 
following,  and  the  two  elder  persons  would  become 
their  sureties,  and  would  also  contribute  to  the  payment 
of  the  debt.  A  bond  was  accordingly  drawn,  and  execu* 
ted  by  the  defendants,  Stephen  and  David,  and  also  by 
the  plaintiff,  and  Andrew  Martin,  the  elder ;  and  the 
defendants,  Stephen  and  David,  took  it  to  Andrew  Mar« 
tin,  the  younger,  with  whom  they  made  a  parol  contract 
for  the  land,  and  delivered  him  the  bond ;  and  upon  the 
payment  of  it  they  were  to  receive  a  deed.  On  the  I4th 
of  February,  1843,  a  payment  of  9300  was  made  on  the 
bond,  the  same  being  the  proceeds  of  a  tract  of  land« 
which  the  plaintiff  then  conveyed  to  one  Drury  Smith,  at 
that  price,  which  he  delivered  to  his  son,  Stephen,  with 
directions  to  apply  the  same  to  this  debt,  and  which  was 
entered  on  the  bond  as  a  payment  by  Stephen.  On  thi9 
Ist  of  May,.  1843,  Andrew  Martin,  the  elder,  paid  on  th0 
aaid  bond  the  sum  of  9350,  and  it  was  credited  as  a  pay* 
ment  by  him.  Afterwards,  Andrew  Martin,  the  youn- 
ger, instituted  a  suit  at  law  on  the  bond  against  the  plain- 
tiff alone,  and  obtained  judgment  for  the  balance  da$ 
thereon  and  costs. 

The  plaintiff  then  filed  this  bill  against  his  two  fonf, 
and  both  of  the  Martins ;  and  thereinjitotes,  that,  wliM 
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the  bond  was  executed,  he  agreed  to  pay  upon  it  the  sum 
of  $250,  as  advancement  to  his  sons,  and  no  more,  and 
that  the  defendant  Andrew  Martin,  (be  elder,  also  agreed 
to  pay  on  it  the  like  sum  of  2250,  as  an  advancement  to 
his  son-in-law,  the  said  Stephen,  and  that  the  two  young 
men  were  to  pay  the  residue  themselves.  The  plaintiff 
further  states,  that  when  he  afterwards  sold  the  land  for 
11300,  he  was  willing  to  give  them  the  whole  of  that  sum, 
and  directed  it  to  be  applied  to  the  bond,  as  a  payment 
by  him.  in  discharge  of  his  part  of  the  debt ;  but  that 
the  defendant,  Stephen,  bad  it  entered  as  a  payment  in 
exoneration  of  himself.  The  bill  also  states,  that  the 
said  Stephen  had  been  in  the  employment  of  the  defen- 
dant, the  elder  Martin,  for  several  years,  in  superintend- 
ing the  manufacturing  and  selling  of  tobacco  for  him,  and 
that,  on  that  account,  the  latier  was  indebted  to  the 
former  in  the  sum  of  ^350,  which  was  satisfied  by  the 
payment  of  that  sum  on  the  bond  aforesaid ;  and  that 
the  same  was,  by  collusion,  entered  as  a  payment  by 
Martin,  instead  of  being  by  the  said  Stephen,  with  the 
view  of  throwing  the  payment  of  the  remaining  S350,  on 
the  plaintiff. 

The  bill  further  states,  that  the  land  had  not  been  con- 
veyed, and  that  the  two  defendants,  Stephen  and  David, 
had  but  little  property,  and  would  be  unable  to  re- 
imburse to  the  plaintiff  the  same,  if  he  should  be  com- 
pelled to  pay  the  residue  of  the  bond,  unless  by  means  of 
the  land  itself;  and  it  charges,  that,  by  collusion  between 
all  the  defendants,  the  vendor  had  sued  the  plaintiff  alone 
for  the  purpose  of  coercing  the  payment  from  him,  and 
leaving  the  other  parties  the  power  of  disposing  of  the 
land  to  other  purposes. 

The  prayer  of  the  bill  is,  that  the  land  may  be  declared 
a  security  for  the  residue  of  the  debt,  and  i)articu]arly  to 
the  plaintiff,  for  any  further  sum  he  may  be  compelled  to 
pay  in  the  premises,  and  that  the  defendants  Stephen  and 
Pavid  and  Andrew,  the  elder,  or  some  one  or  more  of 
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them  may  be  decreed  to  discharge  the  residue  of  the  bond, 
and  in  default  thereof,  that  the  land  may  be  sold  for  that 
purpose  ;  and  that,  in  the  mean  while,  an  injunction  might 
issue,  restraining  Andrew  Martin  the  younger,  froYn  rais- 
ing the  money  on  his  judgment,  and  from  conveying  the 
land  otherwise,  than  under  the  order  of  the  Court.  The 
injunction  was  granted,  as  prayed  for.  The  answer  of 
Andrew  Martin,  the  younger,  admitted  the  contract  of 
sale,  as  charged  in  the  bill,  and  stated,  that  he  bad  been 
unable  to  make  a  conveyance,  because  he  purchased  the 
land  at  a  Clerk  and  Master's  sale,  and  bad  not  been  able 
to  make  payment  of  the  purchase  money,  by  reason  of 
being  disappointed  in  receiving  the  price  he  was  to  get. 
It  further  stated,  that  this  defendant  had  now  received  a 
conveyance,  and  with  his  answer  he  filed  a  deed  from 
himself  to  Stephen  Smith  and  David  Smith  in  fee,  to  be 
delivered  to  them  under  the  direction  of  the  Court,  when- 
ever the  balance  of  his  debt  should  be  paid  to  him.  This 
defendant  further  states,  that  he  was  not  present  at  the 
execution  of  the  bond,  and  does  not  know  what  agreement 
the  other  parties  made,  as  to  the  proportions  of  the  debt, 
which  they  were  respectively  to  pay  ;  but  that  he  brought 
suit  against  the  plaintiff  alone,  because  he  was  informed 
by  the  other  parties,  that  the  payment  of  8350  was  made 
by  Andrew  Martin,  the  elder,  with  his  own  funds,  and  that 
of  9300  was  made  by  Stephen  Smith,  and  that  the 
balance  of  $350  was  to  be  paid  by  the  plaintiff  for  his 
son  David. 

Stephen  Smith  and  David  Smith  answered  together. 
They  state  that  after  consultation  between  the  plaintiff, 
Andrew  Martin  the  elder,  and  themselves,  it  was  ulti- 
mately agreed  between  them,  that  these  defendants  should 
make  the  purchase  of  the  land,  and  give  their  bond  for 
the  purchase  money,  and  that  the  two  elder  persons  should 
execute  it  as  sureties.  They  deny,  however,  that  the 
agreement,  as  to  the  mode  of  payment,  was,  as  it  is  stated 
in  the  bill,  namely,  that  each  of  the  four  was  to  pay  $250 ; 
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and  they  say,  th^  agreement  was,  that  they,  the  defen- 
dants Stephen  and  David,  should  pay  the  sum  of  9300  in 
part  of  the  bond,  that  the  defendant,  the  elder  Martin, 
should  pay  9350  thereon,  as  an  advancement  to  Stephen 
Smith,  his  son-in-law ;  and  that  the  remaining  0350, 
should  be  paid  by  the  plaintiff,  as  an  advancement  to  the 
defendant  David.  They  farther  state,  that  their  father 
had,  before  that  time,  given  to  them,  by  parol,  a  tract  of 
land  lying  in  Virginia,  which  they  could  sell,  and  which 
their  father  told  them  they  might  sell,  to  one  Drury  Smitht 
for  0300,  in  order  thereby  to  raise  that  part  of  the  bond, 
which  these  defendants  were  to  pay.  The  defendant, 
Stephen,  states,  ''that  Andrew  Martin,  the  elder,  had  en- 
gaged him  to  conduct  his  business,  in  manufacturing  to- 
bacco, carrying  it  off,  and  selling  it:  that  no  definite 
settlement  had  taken  place  between  them,  and  the  said 
Andrew  had  advanced  only  about  2150,  in  cash,  and  some 
manufactured  tobacco :  and  that  it  was  agreed  between 
them,  that  the  said  Andrew,  the  elder,  should  pay  towards 
the  said  bond,  for  the  said  Stephen,  the  sum  of  S350, 
which  was  to  close  their  private  accounts :  that  there 
was  not  due  to  the  defendant,  Stephen,  that  amount  upon 
strict  settlement,  but  as  it  was  a  family  arrangement  be- 
tween father-in-law  and  son-in-law,  it  was  to  be  con- 
sidered as  an  advancement."  The  answer  further  states, 
that  the  land,  which  their  father  had  given  them,  was 
sold  by  them  to  Drury  Smith,  and  conveyed  by  their 
father,  and  the  price,  viz :  2300,  was  received  from  the 
purchaser  by  the  defendant  Stephen,  with  the  assent  of 
their  father,  and  applied  to  the  bond,  on  the  joint  account 
of  both  the  defendants  Stephen  and  David ;  and  tbey  in- 
sist the  plaintiff  cannot  retract  the  gift  of  that  sum,  nor 
claim  to  be  re-imbursed  out  of  the  land  the  further  sum 
recovered  from  him,  in  as  much,  as  he  agreed  to  pay  that 
sum  on  the  bond  as  an  advancement  for  the  defendant 
David,  who  was  to  have  one  half  of  land,  and  the  plaintiff 
was  well  able  to  make  such  advancementt 
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The  other  defendant,  Andrew  Martin»  the  elder,  put  in 
a  separate  answer,  in  which  he  states  ^the  transaction 
much  in  the  same  manner  as  in  the  last  answer.  It  states 
that  during  the  consultation,  about  the  purchase,  ''  the 
two  young  men  said  they  could  not  pay  for  the  land, 
without  considerable  aid  ;  and  ultimately  it  was  agreed 
that  this  defendant  and  the  plaintiff  would  help  them. 
Stephen  Smith  had  done  considerable  work  for  this  de- 
fendant, in  hauling  and  selling  tobacco,  for  which  he  h&d 
received  iSl50  in  cash,  and  a  load  of  manufactured  to- 
bacco :  no  definite  settlement  however,  had  ever  taken 
place.  This  defendant  then  stated,  that  if  Stephen  and 
David  went  into  the  trade,  he  would  pay  $350^  towards 
the  price ;  and  the  plaintiff  said  he  was  willing  to  help 
his  sons  by  paying  an  equal  sum  towards  the  price  ;  and 
he  distinctly  stated,  that  he  had  previously  given  them  a 
piece  of  land,  and  that,  although  he  had  not  made  a  deed 
for  it,  they  might  sell  it  for  £300,  and  therewith  pay  the 
residue  of  the,  purchase  money  for  the  land  they  were  to 
buy ;  so  that  one  half  of  the  land  should  belong  to  each 
of  the  sons.  The  answer  further  states,  that  the  price 
to  be  got  for  the  land,  previously  given,  was  not  to 
be  in  part  of  the  payment  to  be  made  by  the  plaintiff; 
but  that  he  was  to  pay  $350,  in  addition  thereto,  as  an 
advaneeipent  to  his  son  David,  against  that  sum  advanced 
by  this  defendant,  for  his  son-in  law  Stephen  Smith,  so  as 
to  entitle  each  of  them  to  an  equal  share  of  the  land,  and 
the  defendant  avers,  that,  in  good  faith,  he  paid  the  sum 
of  K350,  according  to  his  engagement,  as  an  advancement 
to  Stephen  Smith,  and  he  insists  that  the  plaintiff  is  bound, 
in  good  faith  to  this  defendant,  and  also  to  his  sons,  to 
advance  a  sum  sufficient  to  discharge  what  may  be  due, 
on  the  bond. 

Upon  the  coming  in  of  the  answers,  the  injunction  was 
dissolved  with  costs  ;  but  it  was  made  a  part  of  the  ordert 
that  the  deed  filed  by  Andrew  Martin,  the  younger,  and 
made  to  the  defendants,  Stephen  and  David,  should  be 
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retained  in  the  Master's  office,  until  the  further  order  of 
the  Court.  It  further  appears  in  the  record,  that  the 
plaintiff  paid  upon  executions  the  debt,  interest  andcosts* 
in  equity  and  at  law  ;  and  that  he  then  dimissed  his  bill 
as  to  Andrew  Martin,  the  younger,  and  continued  it  as 
an  original  bill  against  the  other  defendants,  and  replied 
to  their  answers. 

The  defendants  took  no  testimony.  On  the  part  of  the 
plaintiflf,  two  witnesses  were  examined.  One  is  Drury 
Smith,  who,  as  stated  in  the  pleadings,  purchased  the 
land  in  Virginia.  He  snys,  that  in  January  or  Feb- 
ruary 1S43,  Andrew  IVIartin,  senior,  proposed  to  sell  to 
him  a  tract  of  land,  lying  in  Henry  County,  and  belonging 
to  William  Smith,  the  plaintiff;  and  that  he  then  informed 
the  witness,  that  Stephen  and  David  Smith  had  agreed 
to  take  a  tract  of  land  in  Stokes  County,  in  North  Caro- 
lina, from  his  son  Andrew,  at  j$  1,000,  and  that  the  plain- 
tiff had  given  his  land  in  Henry  to  the  boys,  to  sell  for 
the  best  price  they  could  get,  to  help  to  pay  for  it:  that 
the  witness  then  said  to  him,  that  when  Stephen  Smith, 
who  was  then  at  the  South,  should  come  home,  he  might 
tell  him  to  come  over,  and  that  he,  the  defendant,  would 
give  a  fair  price  Tor  the  land:  that  in  a  short  time,  Ste- 
phen Smith  came  to  the  house  of  the  witness,  and  they 
agreed  for  the  land  at  S300,  provided  the  plaintiff  would 
enter  into  writing  to  close  the  contract ;  and  that,  on  an 
appointed  day,  the  plaintiif  and  his  son  Stephen  went  to 
the  witness,  and  the  contract  was  reduced  to  writing  be- 
tween  the  plaintiff  and  the  witness :  and  the  witness  then 
paid  to  the  plaintiff  the  price  of  SSOO,  and  he  immediate- 
ly handed  the  whole  sum  to  his  son  Stephen,  and  told  him 
to  go  and  pay  it  towards  his  land  before  he  slept,  to  stop 
the  interest.  The  witness  further  states,  that  at  ^he  time 
of  the  trade,  Stephen  Smith  wished  to  borrow  money 
from  him,  to  make  a  further  payment  for  the  land  pur- 
chased from  Andrew  Martin,  junior,  and  that  he  said, 
•*if  be  could  get  S300  from  the  deponent,  that  sum  with 
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the  price  depoQent  was  to  pay  for  the  land,  and  what 
Andrew  Martin,  senior,  owed  him,  would  enable  him  and 
David  (who  was  in  partnership  in  the  porchase)  to  pay 
for  it." 

Another  witness  states,  that  he  was  present  in  February 
1843,  when  Drury  Smith  paid  0300,  tor  land,  to  the  plain* 
tiff,  who  immediately  handed  the  money  to  his  son  Ste* 
phen,  and  told  him  to  go  and  see  his  mother,  and,  if  she 
would  make  a  right  to  the  land,  to  go  on  and  pay  the 
money  before  he  slept,  to  stop  interest ;  but,  if  his  mother 
would  not  make  the  right,  to  return  the  money  ta  him,  to 
which  Stephen  replied,  that  he  would. 

Iredell^  for  the  plaintiff. 
Mareheadf  for  the  defendants. 

RcFFiNy  C.  J.  For  any  sum  which  the  plaintiff  might 
have  paid,  or  might  be  liable  to  pay,  as  a  surety  for  his 
sons  on  the  bond  for  the  purchase  money  of  the  land,  he 
had  an  equity  to  be  re-imbursed  or  exonerated  by  a  sale 
of  the  land ;  and  to  that  end,  he  had  a  right  to  file  his 
bill  to  prevent  a  conveyance  to  the  purchasers  by  the 
vendor,  who  had  kept  the  title,  as  a  security  for  the  pur- 
chase  money  Cheen  v.  Crockett^  2  Dev.  &  Bat.  Eq.  390. 
PM  V  Oallant,  Id.  395.  The  title  is  still  under  the  con- 
trol of  the  Court :  and,  therefore,  the  enquiry  is,  how  far 
the  plaintiff  is  to  be  regarded  as  the  surety  of  his  sons. 
It  is  agreed  on  all  hands,  that  the  sons  made  the  purchase^ 
and  that  the  fathers-in  law  executed  the  bond  in  the 
character  of  sureties  to  some  extent.  The  plaintiff,  how- 
ever,  admits,  that  he  undertook  to  pay  9250,  of  the  par* 
chase  mone}%  as  an  advancement  for  his  sons ;  and  he 
says,  that  upon  selling  the  piece  of  land  for  9300,  from 
which  he  expected  to  raise  the  9250,  be  agreed  to  gtvs 
the  whole  price  as  an  advancement,  to  be  applied  as  a 
payment  from  him  on  the  bond.    For  that  sam,  the  plaiOf 
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tiff  seeks,  and  eould  have,  no  redress.  Undoubtedly  he 
could  have  no  recourse  on  his  sons  for  a  sum  thus  voIdq* 
tarily  assumed,  and  voluntarily  advanced  as  a  gift.  We 
are  not  prepared  to  say,  that,  after  agreeing  with  his 
sons  and  the  father-in-law  of  one  of  them,  to  advance  a 
certain  proportion  of  the  purchase  money,  and  thereby 
inducing  the  sons  to  make  the  purchase,  and  the  father- 
in-law  to  agree  also  to  advance  a  sum,  towards  paying 
for  it,  the  plaintiff  could,  before  the  payment,  retract  his 
undertaking,  but  would  not  be  compellable  to  make  it 
good.  However,  it  is  not  necessary  to  consider  that  point, 
nor  how  far  the  plaintiff  might  be  discharged  from  his 
obligation  by  a  fraud  on  the  agreement  on  the  other  sidet 
in  making,  with  the  funds  of  the  son  Stephen,  the  pay 
ment  which  his  father-in-law  was  to  make  out  of  his  own 
funds  as  an  advancement  to  Stephen.  For,  as  the  plead- 
ings standi  and  upon  the  proof,  it  must  be  found,  in  point 
of  fact,  we  think,  that  the  tSOO,  received  for  the  land 
from  Drury  Smith,  was  a  payment  made  on  the  bond  by 
the  plaintiff,  and  that  he  did  not  undertake  to  make  any 
further  payment  on  it,  by  way  of  advancement  to  either 
of  his  sons,  or  was  bound  therefor,  except  as  a  surety. 
Several  considerations  concur  to  produce  that  conclusion. 
In  the  first  place,  the  bill  admits  no  further  responsibility 
to  have  been  assumed  bv  the  plaintiff;  and  it  affirms, 
that  the  land,  from  the  s^le  of  which,  the  money  was 
raised,  belonged  to  the  plaintiff,  and  was  sold  by  him,  to 
enable  him  to  meet  his  engagement  on  the  bond.  In  both 
respects  the  burden  of  proving  to  the  contrary  is  on  the 
defendants;  and  they  have  entirely  failed  to  give  any 
such  proof.  The  burden  is  on  them,  because,  as  the  pur- 
chasers  of  the  land,  they  are  prima  facie  the  prinoipal 
debtors  for  the  price.  The  furthest  the  law  has  gone,  in 
presuming  a  gift  from  the  lather  to  the  child,  is,  when  the 
father  paid,  or  secured  the  price,  and  took  a  conveyance 
in  the  nanK^  of  the  child.  In  that  case  it  is  inferred,  that 
the  advancement  of  the  child  was  intended,  and  no  trust 


DECEMBER  TERM,  1847.  4t 

Smith  o.  Smith. 

resales  to  the  father  on  accouat  of  the  purchase  money 
being  bis. 

Bat  where  no  conveyance  is  executed,  and  the  child 
makes  the  contract  of  parchase,  and  all  the  father  does* 
is  to  join  in  the  bond  for  the  purchase  money,  there  can 
be  no  presumption  that  the  father  was  to  pay  the  price» 
as  a  gift  to  the  child ;  else^  every  responsibility,  incurred 
by  a  parent,  for  and  with  a  child,  is  to  be  held  as  making 
the  former  the  principal,  and  the  la:tter  only  the  surety ; 
which  is  against  the  common  experience  of  the  coarse  of 
business.  So,  in  regard  to  the  ownership  of  the  land  sold 
to  Drary  Smith,  and  of  the  money  got  for  it,  it  must  be 
deemed  to  have  been,  in  fact  and  truth,  in  the  plaintiff, 
as  it  was  legally  his,  unless  there  be  evidence  on  the 
other  side  to  establish,  that  he  had  previously  given  the 
land  to  his  sons,  and  that  his  concurrence  in  the  sale  to 
to  D.  Smith  was  merely  formal,  in  order  to  pass  the  legal 
title.  The  answers  state  the  last  to  be  the  truth ;  but 
they  cannot  divest  the  plaintiff  of  his  estate,  without 
proof  cUiunde ;  and  no  such  proof  appears.  On  the  con- 
trary, the  defendant,  Andrew  Martin,  senior,  is  repre- 
sented by  the  witness,  Smith,  as  making  the  first  propo- 
sition to  sell  to  him  the  land  in  Henry,  and  as  then  stating* 
not  that  it  had  been  given  by  the  plaintiff  to  his  son8> 
before  they  made  their  purchase,  but  that  he  ^  had  given 
it  to  them''  (in  consequence  of  their  purchase)  ^to 
sell  for  the  best  price  they  could,  to  help  to  pay  for  it," 
that  is,  for  the  land  they  bought.  The  same  inference 
results  from  the  dealings  of  the  defendant,  Stephen,  and 
his  father,  with  Drury  Smith,  as  deposed  by  that  witness. 
Throughout,  the  father  acted,  and  was  treated  by  the 
other  two,  as  the  real  owner  and  vendor  of  the  land,  who 
was  entitled  to,  and  received  the  purchase  money,  and 
disposed  of  it.  And  it  is  clear  from  the  declarations  of 
the  son  in  that  negotiation,  that  no  further  contribution 
was  intended  by,  or  expected  from  the  plaintiff,  besides 
the  sum  obtained  for  that  land ;  for  be  said,  the  defen- 
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dant  Martin  owed  him  enough  to  enable  him,  with  the 
•300,  paid  by  the  witness,  to  pay  for  the  land  within 
•300,  and  he  applied  to  the  witness  to  lend  him  and  his 
brother  that  sum,  for  that  purpose. 

The  payment  of  the  8300  on  the  bond,  then,  was  not 
made  with  futlds  belonging  legally  or  equitably  to  the 
sons,  as  far  as  appears,  but  with  the  money  of  the  plain- 
tiff; and,  therefore,  he  fully  complied  with  the  whole  of 
the  undertaking  on  his  part,  as  far  as  any  is  established* 
Another  consideration  strongly  corroborates  this  view  of 
the  subject*  It  is  plain  upon  the  answers  themselves, 
that  by  the  agreement  between  the  parties,  the  advance- 
ment, which  the  plaintiff  was  to  make,  was  to  be  com- 
pensated by  one  to  an  equal  amount  in  favour  of  Stephen 
Smith,  by  his  father-in-law,  and  by  means  of  those  two 
advancements,  and  the  sum  of  9300,  to  be  paid  by  the 
two  sons,  expected  to  be  raised  from  the  sale  of  the  land, 
previously  given  to  them  by  the  plaintiff,  the  answers 
say,  the  debt  was  to  be  paid.  Now,  it  has  been  already 
shewn,  that  the  sum  got  for  that  land  did  not  belong  to 
the  two  sons ;  and,  therefore,  it  must  have  been  under- 
stood, that  the  payment,  to  be  made  .  by  them,  was  to 
come  from  a  different  quarter.  What  the  quarter  was, 
cannot  be  doubted  The  debt  of  the  defendant  Martin  to 
Stephen  was  known,  not,  perhaps,  in  its  exact  amount, 
to  all  parties,  and  was,  unquestionably  the  source  relied 
on  for  the  payment,  which  was  to  be  made  by  the  sons 
with  their  own  means,  leaving  the  brothers  afterwards 
to  settle  between  themselves  for  the  difference  in  their 
advances.  This  must  have  been  so,  since  no  other  re- 
source is  suggested,  and  because  the  defendant,  Stephen, 
expressly  declared  as  much  to  Drury  Smith.  But  those 
defendants  say,  that  the  sum  of  iS350,  which  Martin  paid 
on  the  bond  in  May  1843,  was  his,  Martin's,  money,  and 
was  paid  by  him  as  an  advancemeut  to  his  son-]n*law, 
and  that  no  part  of  it  belonged  to  the  son-in-law,  although 
it  extinguished  the  debt  from  his  father-in-law  to  him,  or, 
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in  the  language  of  the  answer,  "  closed  their  private 
accounts  **  The  Court  cannot  be  so  blind,  as  not  to  see^ 
that  the  transaction,  in  that  respect,  was  not  a  fair  one* 
and  that  the  account  given  of  it  in  the  answers  is  imper- 
fect, uncandid,  and  unsatisfactory ;  intended  to  give  a 
false  coloring  to  the  payment.  We  are  obliged  to  per- 
ceive, that  the  payment  in  the  name  of  the  father-in-law 
was  illusory,  and  that,  in  reality,  it  was  with  the  funds 
belonging,  perhaps,  wholly,  and  at  all  events,  nearly  so, 
to  the  son-in-law.  Taking,  then,  that  payment  to  be 
made  by  the  defendant,  Stephen,  and  not  by  Martin,  it 
follows  necessarily,  that  the  payment,  which  Martin 
agreed  to  make  as  an  advancement,  is  yet  to  be  made; 
and  if  made,  there  would  be  nothing  left  to  be  paid  by 
the  plaintiff,  even  had  an  agreement  been  established 
against  him  to  pay  more  than  the  proceeds  of  the  land  in 
Henry. 

Upon  the  whole,  therefore,  the  Court  holds,  that  the 
plaintiff  was  entitled  to  be  relieved  from  any  further  pay- 
ment on  this  debt,  by  compelling  the  defendants,  or  some 
of  them  to  discharge  the  balance  due  on  it.  From  what 
has  been  said,  it  will  have  been  perceived,  that  in  our 
judgment,  the  defendant,  Andrew  Martin,  the  elder,  ought 
in  justice  to  pay  it ;  and  we  should  be  obliged  to  examine 
his  liability  for  it,  in  this  Court,  if  the  other  two  defen* 
dants  had  insisted  on  it.  But,  as  they  have  chosen  to 
consider  the  payment  of  the  8350,  as  a  payment  by  him, 
in  satisfaction  of  the  advancement  promised  by  him,  and 
to  discharge  him  from  all  further  liability,  and  thereby  to 
take  that  much  of  the  debt  on  themselves,  we  suppose  it 
must  be  so,  and  that  the  law  cannot  force  those  persons, 
against  their  will,  to  look  to  him  for  this  money.  With 
that  question,  the  plaintiff  has  no  concern  at  present ;  nor 
will  he  have  any,  unless  he  should  be  unable  to  get  back 
the  money,  he  has  paid,  out  of  the  land,  or  from  his  sons, 
the  principal  debtors.  If  that  should  so  turn  out,  the 
plaintiff  would,  at  all  events,  have  a  claim  for  contribu- 
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tion  on  Martin,  as  his  co-snrety ;  and,  perhaps,  for  a  fall 
indemnity  upon  the  ground,  above  mentioned,  of  bis 
agreement  with  the  plaintiff  to  make  an  advancement  to 
his  son  in-law,  equal  to  that  made  by  the  plaintiff  for  his 
sons.  Reserving  those  points,  however,  it  is  only  neces- 
sary at  present  to  declare,  that  the  defendants,  Stephen 
and  David,  are  bound  to  repay  to  the  plaintiff,  the  debt, 
interest,  and  costs  at  law  and  in  equity,  which  he  paid  on 
the  dissolution  of  the^  injunction  in  this  cause,  and.  in  case 
they  should  fail  to  do,  in  a  reasonable  time,  that  the 
plaintiff  will  be  entitled  to  have  the  same  raised  by  the 
sale  of  the  land,  purchased  from  Andrew  Martin  the 
younger.  There  must  be  a  reference  to  enquire  what 
sum  is  due  to  the  plaintiff  on  those  accounts ;  and  in  the 
mean  while,  the  defendants  must  pay  the  plaintiff  his 
costs  incurred  in  this  cause,  up  to  this  time. 


Fn  CuBUM.  Decree  accordingly. 
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A.  hy  deed  conTeyed  to  hit  grand-ehildfett  a  namber  of  aiticlof  of 
■mall  Tftlao,  enoh  u  **old  iron,  an  old  hone»  two  or  throo  hogi»  linen 
wheel,**  Aro  and  othere,  ■pecifieally  enomerating  and  daocribing  then,  and 
then  the  deed  eaye*  «'  and  all  and  erery  article  of  property  which  I  own, 
whether  ennmerated  or  mentioned,  ie  heroin  oooTeyed  Htld,  that  none 
of  the  ilaTea,  which  A.  owned,  paeied  by  thii  conToyance. 

When  a  deed  of  gift  ie  frandnlent  against  eroditere,  and  the  property  con- 
Toyed  by  it  b  iold  under  ezeontlone  at  the  instance  of  the  creditoie,  the 
mrplne  in  the  hands  of  the  officer,  remaining  after  satisfying  the  eieoations^ 
belongs  to  the  doneee. 

The  casss  of  Taylor  t.  WilluuM,  1  Ired.  349,  and  Jotut  t.  Tiamat,  4  Irod. 
18i  cited  and  approted. 


Cause  removed  from  the  Court  of  Equity  of  Halifax 
County,  at  the  Spring  Term,  1847,  by  consent  of  parties. 

The  bill  sets  forth,  that  Benjamin  Kimball,  in  the  year 
1837,  with  a  view  to  advancing  in  life  certain  of  his 
grand-children,  who  were  the  children  of  his  daughter, 
the  wife  of  William  Sturdevant,  one  of  the  plaintiffs, 
conveyed  to  the  said  William,  by  deed,  various  articles 
of  personal  property  in  trust  for  his  said  children,  and 
who  are  the  above  named  plaintiffs.  In  said  deed  is  the 
following  clause,  *'  all  and  every  article  of  property 
which  I  own,  whether  enumerated  or  mentioned,  is  herein 
conveyed.**  The  bill  alleges,  that  the  donor,  Benjamin 
Kimball,  at  that  time  owned  a  negro  slave  named  Henry, 
who  was  then  runaway.  Soon  thereafter,  B.  Kimball 
removed  to  the  West,  and  Henry  came  in,  and  the  plain- 
tiff, William  Sturdevant,  took  him  into  his  possession  and 
held  him  as  guardian  for  his  children. 
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Benjamin  Kimball  removed  to  the  State  of  Tennessee 
and  there  died;  and  in  the  j'ear  15429  the  defendant, 
William  A  vent,  was  duly  appointed  his  administrator. 
The  bill  then  charges,  that,  in  1839,  an  execution  was 
issued  from  the  County  Court  of  Halifax  against  Benja- 
min  Kimball,  and  was  levied  on  the  negro  Henry,  and, 
at  the  sale,  the  plaintiff,  William  Stardovant,  purchased 
him,  for  and  on  account  of  his  children,  for  a  sum,  which 
after  discharging  the  execution,  left  a  balance  of 
•482  35,  which  he  claimed  to  hold  for  his  children,  but 
the  sheriff  insisted  he  should  either  pay  it,  or  give  his 
note  for  it.  The  latter  was  done,  with  the  understanding 
that  the  sherifl*  was  not  to  collect  it,  unless  compelled. 
Upon  the  appointment  of  Avent,  as  administrator  of  Ben- 
jamin Kimball,  the  sheriff  was  induced  by  him  to  put 
the  note  in  Buit  for  his  own  use,  and,  a  judgment  being 
obtained,  the  money  was  paid  to  the  defendant  by  Wil- 
liam Sturdivant. 

The  bill  charges,  that  the  conveyance  from  Benjamin 
Kimball  to  the  complainants  was  good  and  valid,  except 
as  to  the  creditors  of  the  said  Benjamin,  that  they  were 
entitled  to  the  surplus  of  the  money  for  which  the  slave 
Henry  was  sold,  after  satisfying  the  execution,  and  that 
the  defendant  holds  it  as  their  trustee,  and  prays  he  may 
be  decreed  to  account  for  and  pay  it  over  to  their  guardian. 
All  the  parties  interested  are  before  the  Court. 

The  defendant,  Avent,  admits  the  execution  of  the  con- 
veyance, under  which  the  plaintiffs  claim  the  slave 
Henry,  but  denies  that,  at  that  time,  his  intestate  had  more 
than  a  life  estate  in  him,  or  that  Henry  was  included  in 
the  conveyance,  or  was  intended  to  be.  He  alleges  that 
Benjamin  Kimball,  in  the  month  of  February,  1824,  be- 
ing about  to  enter  into  the  marriage  state  a  second  time, 
with  the  knowledge  and  consent  of  his  intended  wife^ 
conveyed  a  large  portion  of  his  estate  to  his  children  re- 
serving to  himself  a  life  estate  therein.  That  among 
other  conveyances  was  one  to  his  son  William  D.  Kimball 
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of  this  negro  Henry:  That  he  retained  possession  of  the 
property  so  conveyed,  and,  of  Henry,  who,  being  unwil- 
ling to  remove  with  the  intestate  Benjamin,  ranaway 
from  him,  a  short  time  before  his  removal,  and  came  in, 
in  a  short  time  thereafter,  and  went  into  the  possession 
of  the  plaintiff,  William  Stardivant.  He  admits  the  exe- 
cutinn,  as  stated  in  the  bill,  and  the  sale  of  Henry  under 
it  by  the  sheriff,  and  the  purchase  by  the  plaintiff  William 
Stardivant,  the  giving  of  the  note,  as  stated,  by  him  to 
the  sheriff,  but  denies,  that  to  his  knowledge,  there  was 
any  such  agreement  as  alleged  between  them.  He  ad- 
mits he  has,  by  due  process  of  law,  recovered  from  the 
said  William  Sturdivant  the  amount  of  said  note  and  re« 
ceived  the  money.  The  defendant  farther  alleges,  that, 
after  he  was  appointed  to  administer  the  estate  of  the 
said  Benjamin,  he  brought  an  action  against  William 
Stardivant  and  recovered  the  hires  of  the  slave  Henry 
from  him,  for  the  time  be  was  in  his  possession  up  to  the 
death  of  bis  intestate.  He  also  alleges,  that  his  intestate 
owned  and  had  in  his  possession  several  negroes,  whom 
he  took  with  him  to  the  west,  and  that  the  plaintiffs,  un- 
der their  consfruction  of  the  conveyance,  were  as  well 
entitled  to  all  of  the  latter  as  to  the  slave  Henry. 

Replication  was  taken  to  the  answer,  depositions  filed, 
and  the  case  was  set  for  hearing. 

Among  the  exhibits  filed  by  tbe  parties  in  the  case,  is 
the  conveyance  from  Benjamin  Kimball  to  the  plaintiff, 
William  Sturdivant,  in  trust  for  his  children,  dated  the 
8th  of  May,  1837,  under  which  tbe  bill  claims  the  decree 
of  the  Court;  and  also  a  conveyance  from  Benjamin 
Kimball  to  bis  son  William  D.  Kimball,  of  a  negro 
man  by  the  name  of  Henry,  together  with  a  considerable 
aoiottnt  in  land  and  other  negroes,  dated  the  9th  of  Feb* 
roary,  1824.  Both  these  deeds  were  voluntery  convey- 
ances. By  tbe  latter,  one  Benjamin  Kimball  reserves  to 
hfanself  a  life  estate  in  all  the  property  conveyed. 

7s 
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Badger  and  JB.  F.  Moore^  tor  the  defendant* 

NAHii«  J.  The  testimony  safficiently  proves  that  the 
negro  Henry,  claimed  by  the  plaintiffs  to  have  been  con* 
Toyed  to  them  in  the  deed  of  *87t  is  the  same  Henry  men- 
tioned in  that  of  '24.  Benjamin  Kimball  died  in  184(l| 
and  this  bill  was  filed  in  1845. 

The  principle,  upon  which  the  plaintiffs*  claim  rests,  is, 
that  by  the  deed  of  1837,  the  slave  Henry  was  conveyed 
to  them,  by  the  clause,  **and  all  and  every  article  of  pro- 
perty, which  I  own,  whether  enumerated  or  mentioned* 
is  herein  conveyed  :*'    That  this  deed«  being  voluntary, 
was  void  as  to  the  creditors  of  Benjamin  Kimball,  but 
valid  as  to  him,  and  those  representing  him:    That  there- 
fore the  surplus  in  the  sheriff*'s  hands,  and  now  in  that  of 
the  defendant  Avent,  was  their  property,  and  received  by 
him,  as  their  trustee,  and  he  is  bound  to  account  for  it  to 
them.    The  money  would  belong  to  them  if,  under  the 
conveyance  of  1837,  the  plaintiffs  acquired  any  interest 
in  Henry,  which  was  subsisting  at  the  time  the  defendant 
Avent  received  the  money.     Taylor  v.  Williams  1  Ired» 
849.    Jones  v.  Thomas^  4  Ired.  12.     We  are  not  prepared 
tp  say  that,  by  that  deed,  the  slave  Henry  was  conveyed 
to  the  plaintiffs,  or  was  intended  to  be.     He  is  not  named 
in  the  instrument,  while  a  variety  of  the  most  minute  and 
tcifiing  articles  are  enumerated,  as  (among  other  things) 
**a  parcel  of  old  iron  in  the  shop,  an  old  horse,  fine  wheel 
boxes,  two  large  white  hogs,  a  barrow,  and  a  sow  of  my 
mark,  a  spotted  sow  of  my  mark  uses  about  where  Wil- 
Uan&  Sa«lin*8  family  lives,  the  two  white  hogs  use&  in  the 
oU  field  in  the.  bend  of  the  creek  above  the  mill,  and  are 
shy,'''dca    Of  the  same  oharaoter  are  the  other  artiolea 
ennmeraled*    It  is  very  difficult  to  conceive,  why  the  only 
property  of  any  value,  intended  to  be  conveyed,  should  be 
omitted,  when  the  donor  is  so  very  careful  in  designating 
the  other  property,  as  to  tell  us,  that  two  of  the  hogs  were 
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8hy»  and  where  they  ranged.  Id  addition  to  this*  Wiilitai 
Sturdiyant,  a  witneae  for  the  plaintiff,  tells  us,  that  the 
eoaveyanee  was  made  twelve  or  eighteen  months  before 
Beigamin  Kimball  left  the  State,  and  that,  some  time  tl^ 
ter  its  execationt  he  asked  him  why  he  had  not  named 
Henry  in  that  deed  :  he  answered,  because  he  had  befera 
giren  him  to  him,  William  Stardivant,  for  his  childretk 
This  is  strong  evidence,  that  although  the  words  used  in 
the  deed  might  be  suflBcient  to  embrace  Henry,  yet  that 
such  was  not  the  intention  of  the  donor.  There  is  no 
evidence  of  any  gift  to  the  plaintiffs  prior  to  the  deed  of 
1837,  nor  do  they,  in  their  bill,  allege  there  was. 

If,  however,  it  be  conceded  that  under  the  deed  of  1887» 
an  interest  in  the  slave  Henry  was  conveyed  to  the  plain* 
tiffs,  it  becomes  important  to  enquire  its  nature  and 
extent. 

Benjamin  Kimball  was  the  original  owner  of  the  slave, 
and  a  wealthy  man.  Being  about  to  enter  into  a  second 
marriage,  and  desirous  to  advance  his  children,  with  the 
knowledge  und  consent  of  the  lady,  whom  he  was  about 
to  marry»  he  divided  among  them  a  large  portion  of  his 
estate  both  real  and  personal.  To  his  son  William  D* 
Kimball  he  gave,  by  deed  bearing  date  in  February  1884, 
the  portion  of  his  property  intended  for  him,  including^ 
this  slave  Henry,  but  reserved  to  himself  a  life  estate  in 
him  as  well  as  all  the  rest  of  the  property  so  conveyedt 
There  can  be  no  question  that  under  the  Act  of  1888,* 
CA.  1811,  Rev.  St.  Ch.  87,  Sec.  28,  the  limitation  to  the 
son,  after  a  life  estate  to  the  father,  is  good.  It  is  enacted' 
**  that  every  limitation  by  deed  or  writing,  of  a  slave, 
whioh  limitation  if  contained  in  a  last  will  and  testament,' 
would  be  good  and  effectual  as  an  executory  devise  or 
bequest,  shall  be,  and  is  hereby  declared  to  be,  a  good 
and  effectual  limitation  in  remainder  of  such  slave,  and' 
any  limitation  made  or  reserved  to  the  grantor,  vendor, 
or  donor,  in  any  such  deed  or  writing,  shall  be  good  and^ 
effectual  iti  law/'  d^    If  the  gift  we  are  consldeHni^liyi 
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been  contained  in  a  last  will  and  testament,  it  woald  kave 
been  good,  as  an  execatory  devise,  and  it  is  sncli  gifts 
contained  in  a  deed,  the  Act  provides  for.  All  legislative 
Acts,  by  the  common  law,  refer  back  to  the  first  day  of 
the  session,  without  any  reference  to  the  actual  time  when 
passed,  unless  otherwise  directed.  In  this  State,  by 
statute,  all  Acts  go  into  effect  thirty  days  after  the  rise 
of  the  session  at  which  they  are  passed,  unless  expressly 
otherwise  directed.  1709,  Ch.  527,  Rev.  St.  Ch.  53,  Sec. 
96.  The  Session  of  the  Legislature  was  dosed  on  the 
28th  Dec.  1623,  and  the  Act  went  into  operation  the  28th 
Jan.  1824  ;  and  the  deed  from  Benjamin  Kimball  to  Wil- 
liam D.  Kimball,  was  executed  the  9th  day  of  Feb.  18249 
after  the  Act  of  '23  had  gone  into  operation,  and  that  Act 
gives  full  operation  to  the  deed  and  sustains  the  interest, 
both  of  the  donor  and  donee.  The  life  estate  reserved  to 
the  donor  was,  then,  a  good  reservation,  and  when  he 
made  the  deed  of  37,  under  which  the  plaintiffs  claim,  if 
Henry  was  included,  he  conveyed  to  them,  and  could 
convey,  no  larger  estate  than  he  possessed,  which  was 
for  his  life.  It  is  in  evidence,  that  Benjamin  Kimball  re- 
tained the  possession  of  Henry  until  a  short  time  before 
his  removal,  when,  to  avoid  going  with  him,  he  ran  away, 
but  returned,  and  went  into  the  possession  of  William 
Sturdivant,  one  of  the  plaintiff's,  by  agreement  between 
bim  and  Benjamin  Kimball,  and  in  whose  possession  he 
remained  until  Oct.  1839,  when  he  was  taken  by  the 
sheriff  of  Halifax  and  sold  to  satisfy  an  execution  in  his 
bands  against  Benjamin  Kimball.  William  Sturdivant 
became  the  purchaser,  at  a  price  which  paid  off  the  execu- 
tion and  left  a  surplus  of  iS482  85,  for  the  payment  of 
which,  he  gave  his  note  to  the  sheriff.  The  money  due 
upon  this  note  was  subsequently,  to-wit  between  May 
and  August  1844,  received  by  the  defendant,  on  an  execu- 
tion which  issued  for  his  benefit  or  that  of  the  estate  of 
Benjaitiin  Kimball.  The  money  did  not  belong  to  the 
plaintiffs,  either  in  Law  or  in  Equity,  as  they  are  volun- 
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teers  under  a  deed  subsequent  to  that  to  William  D. 
Kimball,  who  may  recover  the  money  from  the  defen* 
dant.  To  the  plaintiflT,  Benjamin  Kimball  could,  legally, 
convey  nothing  bat  an  interest  for  his  life,  an  interest 
which  ceased  with  his  life,  and  at  the  time  the  defendant 
received  the  rooney«  he  had  been  dead  nearly  four  years* 
The  plaintiffs  are  not  entitled  to  the  relief  they  seekt 
and  the  bill  must  be  dismissed  with  costs. 

PsE  Curiam.  Decreed  accordingly 


THOMAS  FAUCETT  ««.  ELLISON  G.  MANOUM. 

When  a  eait  k  rafomd  to  a  CUrk  and  Matter,  ha  mvft  itata  in  writinf ,  ia 
bis  report  to  tho  Court,  all  the  tMtimooy  baard  by  bim  and  apoo  wbieh  bio 
report  m  foanded. 

Cause  removed  from  the  Court  of  Equity  of  Orange 
County,  at  the  Spring  Term*  1847,  by  consent  of  parties. 

The  plaintiff  in  his  bill,  as  administrator  of  Thomas  D. 
Crane,  prays  an  account  against  the  defendant,  as  an 
agent  The  defendant  admits  the  agency.  Replication 
was  taken  to  the  answer,  and  upon  the  hearing,  the 
Court  decreed  an  account,  and  an  order  was  made  re« 
ferring  the  case  to  the  Clerk  and  Master  to  take  an  ac- 
count, A  report  was  made,  and  exceptions  filed  by  both 
parties,  and  the  cause  transferred  to  this  Court 
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Ncrwoodt  for  the  plaintiff. 

X  H.  Bryan^  for  the  defendant. 

Nash,  J.  The  plaintiff's  fourth  exception  must  be 
allowed,  and  as  it  disposes  of  the  report,  it  is  unnecessary 
to  give  to  the  others  a  separate  and  distinct  consideration. 
The  exception  is,  that  the  Master  has  failed  to  state  the 
evidence,  upon  which  his  report  is  founded.  Each  party 
has  a  right  to  appeal  to  the  Court,  from  the  judgment  of 
the  Master,  upon  any  matter  decided  against  him.  To 
enable  the  Court  to  act,  they  must  be  put  in  possession 
of  the  evidence:  it  is  therefore  necessary  that  the  Master 
should  put  in  writing  all  the  testimony  heard  by  him, 
and  make  it  a  part  of  his  report,  But  the  report  in  this 
case,  is,  in  other  respects,  so  defective  upon  its  face,  that 
the  Court  could  not  found  upon  it  any  decree.  It  does 
not  show  the  amount  of  the  vouchers  put  into  the  hands 
of  the  defendant,  by  the  testator  Crane,  what  was  col- 
lected by  him,  nor  the  disposition  made  by  him  of  that 
which  was  collected.  Nor  does  the  report  show  what 
sum  in  money,  or  what  amount  in  bonds,  or  otherwise, 
is  still  in  the  hands  of  the  Master. 

The  fourth  exception  of  the  plaintiff  is  sustained,  and 
the  report  set  aside. 

PxR  CuxiAM.  Ordered  accordingly. 
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To  rapport  m  bill  of  injanetioii  by  the  pnrehattr  of  Uad  ogaintt  tht  rendor 
to  rMtraiB  tho  colleetbii  of  the  porehata  moooj,  apon  the  groand  that 
ihoro  wora  prior  lion*  opoo  the  land  (as,  for  imtaBeo,  for  tazea  due,)  tho 
piaiotiff  matt  aet  forth  in  hia  bill,  at  oearly  at  he  eaa,  tho  amoaot  of  raoh 
lieoa ;  and  where  he  allegea  he  gaw  more  for  tho  land  than  ho  otherwiao 
woald  have  dooOi  in  oonaeqaonce  of  miarepreaentationa  made  by  the  Ten« 
.  dor  or  hie  afeot'  at  the  time  of  the  aale,  he  rauat  aet  forth  what  he  belioTeo 

to  be  the  amoQttt  of  the  injury  he  has  austaiued  by  reason  of  aneh  misrep* 
raaentatiena. 

Where  n  pnrohaaor  ia  entitled  to  compensation  merely,  ho  oannot  enjoin  tho 
vendor  from  oollceting  tho  pnrchase  money,  or  at  moat  he  can  only  onjoia 
him  for  the  aum  which  he  allegea  distinctly  in  his  bill  to  be  dne  to  him  far 
aiieh  oompenaatioa. 

It  la  tho  nauni  conrM  in  injnnction  eases,  that  all  tho  portiea  defendant  ahall 
answer,  before  a  motion. can  be  made  to  diaMlFe ;  hot  that  mio  nay  bo 
diipeneed  with  under  pecnliar  eirenoiBtancea,  aa  where  the  party  not  an- 
■wering  ia  not  charged  in  the  bill  with  any  particolar  knowledge  of  tho 
facta  alleged,  and  the  parties,  who  have  anawered,  were  so  cha^^ed. 

Where  land  was  devised  to  a  trnateo;  in  tniat  **  for  tho  aelo  and  aepaiato  nso 
of  A  B.  until  auch  time  as  the  |hen  existing  debts  of  her  hnsbaad  should 
hate  been  by  him  discharged  and  aatiafied,  and  in  that  event  to  be  conveyed 
to  him  f*  Htld  that,  when  the  hosband  died  without  having  diacharged 
such  debta,  the  equitable  fee  simple  reated  either  in  the  aaid  A.  B.  or  ia  bor 
fbr  life  and  aAer  hor  death  ia  tho  heirs  at  law  of  the  testator ;  and  thai, 
ia  either  ease,  tho  purchaser  of  tho  land,  sold  under  a  decree  of  a  Court  of 
Equity,  to  which  the  said  A.  B.  and  the  said  hoifs  wore  parties,  acqairada 
good  title  in  Cso. 
The  case  of  tha  Ami  of  tU  SUU  v.  Forney,  9  Ire.  Eq.  IBl,  cited  and  ap« 
piovod. 

Appeal  from  an  interlocutory  order  of  the  Coart  of 

Eqaity  of  New  Hanovor  County,  at  the  Spring  Term, 

1847,  refusing  a  motion  to  dissolve  an  injuaetion  tbere- 

tofore  granted  and  continuing  it  to  the  bearing,  his  Honor 

^  Judge  Battle  presiding* 

John  Mosely  Walker  made  his  will  on  the  34th  of  Oo- 
tober,  1 834,  and  shortly  afterwards  died*    By  it  he  deTioed 
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and  beqaeatbed  bis  land  called  Mosely  Hall,  in  New  Han- 
over County^  and  all  bis  otber  property,  real  and  personal* 
to  Samuel  Asbe  and  Charles  P.  Mallett  and  their  heirs, 
in  trust,  ^Hhat  my  said  trustees  will  hold  the  said  property 
to  the  sole  and  separate  use  of  Mrs.  Caroline  M.  Walker, 
wife  of  Carleton  Walker,  until  such  time,  as  the  now  ex- 
isting debts  of  the  said  Carleton,  shall  have  been  by  bioi 
discharged  and  satisfied  ;  and  then  in  trust  and  for  the 
use  and  benefit  of  said  Carleton,  to  whom  my  said  trus- 
tees may  convey  it ;  and  further,  my  said  trustees  may 
permit  Mrs.  Caroline  M.  Walker,  to  receive  and  have  to 
her  sole  and  separate  use,  the  rents  and  profits  of  the 
lands,  the  dividends  on  my  bank  stock  and  the  hire  of  my 
negroes,  until  such  time  as  the  trust  estate,  as  to  her, 
shall  be  terminated,  and  her  receipt  for  them  shall  be  a 
full  and  suf&cient  discharge 

The  testator  appointed  the  trustees  his  executors  ;  but 
Mr.  Mallett  did  not  prove  the  will  nor  accept  the  trust, 
and  Mr.  Ashe  alone  acted. 

The  testator  was  the  only  child  of  Carleton  Walker  by 
his  first  marriage.  At  the  time  of  the  testator's  death  he 
left,  surviving  him,  his  father  and  Caroline  M.  Walker, 
then  the  wife  of  the  said  Carleton,  and  eight  half  brothers 
and  sisters,  the  issue  of  his  father's  said  last  wife. 

At  the  making  of  the  wilK  and  at  the  death  of  the  tes* 
tator,  the  father,  Carleton  Walker,  was  very  largely  in- 
debted and  entirely  without  property,  and  he  so  continued 
up  to  bis  death,  which  happened  in  1840,  and  without  hii* 
having  paid  any  of  those  debts,  or  leaving  an  estate,  un- 
less it.be  the  interest  derived  from  his  son  under  the  pro- 
visions of  his  will.  Samuel  Ashe,  the  trustee,  died  with- 
out devising  these  lands,  and  left  several  children,  his 
heirs  at  law ;  of  whom  the  present  pkiintiflf  is  one. 

In  January  1849,  Caroline  M.  Walker  and  her  eight 
children,  filed  their  bill  in  the  Court  of  Bquity  for  Cum« 
berland  County,  against  Mallett  and  the  present  plaintilT 
and  the  other  belr^v  of  the  deceased  trustee  Asbe,  setting 
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forth  the  foregoing  facts,  and  stating  that  they  were  ad- 
Tised  that  the  Mosely  Hall  land  and  other  real  estate  left 

^  by  the  testator  belonged  equitably  to  Mrs.  Walker  daring 

her  life,  and  at  her  death  to  her  said  children,  and  that 
the  interest  of  those  parties  would  be  promoted  by  a  sale 
of  Mosely  HalU  and  dividing  the  proceeds  equally  among 
the  children,  after  allowing  tkefeout  to  Mrs.  Walker  a 
certain  proportion,  which  she  was  willing  to  accept  fof 
her  interest  in  the  land.  The  present  plaintiff  put  in  an 
answer  to  that  bill,  in  which  he  admitted  all  the  facta 

'  stated  in  it  to  be  true  ;  and  such  proceedings  were  had 

in  the  cause,  that  by  consent  of  all  the  parties  thereto,  it 
was  decreed,  that  Mosely  Hall  should  be  sold  in  fee 
simple,  as  prayed  for,  and  Mr.  Smith,  the  Clerk  and 
Master  of  the  Court,  was  appointed  the  commissioner  to 
make  the  sale  at  public  auction.  Mosely  Hall  contained 
about  3,000  acres,  and  was  offered  in  parcels,  and  tha 
present  plaintiff  was  reported  as  the  purchaser  of  four  of 
of  them,  known  by  the  numbers  1, 2,  4  and  5,  on  the  map 
of  the  whole  tract.  The  plaintiff,  according  to  the  terms 
of  the  sale,  paid  down  one  eighth  part  of  the  purchase 
money,  and  for  the  residue  gave  his  notes  payable  to  the 
Cleric  and  Master  at  the  different  periods.  He  also  paid 
two  of  those  notes ;  but  failed  to  discharge  two  whicb 
which  fell  due  in  January  1846.  and  the  Clerk  and  Mas* 

I  ter,  under  the  order  of  the  Court  for  the  collection  of  the 

money,  brought  suits  on  them  and  obtained  judgments^ 
the  one  for  9003  40,  and  the  other  for  9999  33,  and 
therefor  issued  executions.  Ttisea  remained  four  other 
notes  of  the  same  amounts ;  two  of  them  falling  due  thd 
1st  of  January,  18^7,  and  the  other  two  on  the  Itfe  ef 
January,  1948, 
After  the  above  mentioned  two  judgments  wwe  ob« 

^  tained,  the  plaintiff,  on  the  13th  of  November,  184S»  filed 

the  present  bill  in  the  Court  of  Equity  for  New  HanoTer 
agaiust.  the  Clerk  and  Master,  Mr.  Smith,  aed  egainst 

^  SB 
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Mrs  Walker  and  her  eight  childrenyand  the  husbands  of 
sach  of  the  children  as  are  females.  After  setting  forth 
tile  will  of  the  testator,  John  Mosely  Walker,  and  the 
suit  brought  by  Mrs.  Walker  and  others  for  a  sale  of 
Mosely  Hall  for  partition,  and  the  decree  therein,  and  the 
sale  under  it,  and  the  plaintiff's  purchase,  as  already  sta- 
ted, the  bill  charges,  that  at  the  sale,  Smith  represented 
that  one  of  the  parcels,  purchased  by  the  plaintiff  (which 
was  bid  off  for  him  by  a  friend)  had  a  valuable  mill-site 
on  it,  for  the  purpose  of  enhancing  the  price,  and  that  the 
plaintiff  was  induced  thereby  to  give  more  for  that  par* 
eel  than  he  would  otherwise  have  done.  The  bill  further 
charges,  that  one  Mclntyre  owns  the  land  adjoining  that 
parcel,  and  has,  since  the  sale,  erected  a  mill  on  the 
stream  below  the  point,  at  which  it  was  represented  by 
said  Smith  there  was  a  suitable  seat  for  a  mill  on  said 
parcel  so  purchased  by  the  plaintiff,  whereby  the  alleged 
mill  seat  is  entirely  over-flowed  and  rendered  of  no  value 
to  the  land,  and  making  it  sickly.  And  the  bill  further 
charges,  that,  from  information  since  obtained,  the  plain- 
tiff believes  that  Mclntyre  bad  the  legal  right,  either  by 
deed,  grant,  or  prescription,  to  erect  his  mill. 

The  bill  further  charges,  that,  at  the  time  of  the  sale, 
^  the  State  and  County  taxes  had  been  allowed  to  remain 
unpaid  and  to  accumulate  as  a  lien  upon  the  land ;"  and 
the  plaintiff  insists  that  it  is  unjust,  that  he  should  be 
made  to  lose  the  amount  of  those  taxes. 

The  bill  then  states,  that  the  plaintiff  is  advised  by 
counsel,  that  the  land  is  liable  in  equity  for  the  debts  of 
Carleton  Walker,  deceased,  as  the  cestui  que  trust  of  the 
same ;  and,  moreover,  that  the  plaintiff,  being  one  of  the 
heirs  and  executors  of  the  trustee,  Samuel  Ashe,  could 
not  make  a  valid  purchase  of  any  part  of  the  land, 
bat  that  it  is  still  subject  to  the  creditors  of  Carleton 
Walker. 

The  prayer  is,  ^  that  the  said  Smith  may  be  enjoined 
ftom  prooeeding  to  collect  the  money  on  the  two  execu* 
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tionst  and  from  bringing  suits  on  the  other  note8»  as  they 
shonld  fall  due ;  and  that  the  said  Smith  and  the  other 
defendants  may  be  compelled  by  a  decree  to  oeme  to  a 
fbll  settlement  with  your  orator  in  the  premises.'^ 

A  copy  of  the  bill  and  subpoena  were  served  on  Smith* 
Mrs.  Walker  and  each  of  her  children*  except  on  Mrs. 
Mary  Byrne»  one  of  her  daughters,  and  a  widow. 

The  defendant,  Mr.  Smith,  answered  separately;  and 
he  states,  that  he  has  no  recollection  of  haying  made  any 
representation  at  the  sale,  with  regard  to  a  mill-seat  on 
the  land,  and  that  he  believes  he  did  not  He  states,  in« 
deed,  that  he  knows  nothing  of  the  land  except  upon  the 
information  of  one  Johnson,  a  surveyor,  who  had  been 
employed  to  survey  and  lay  out  the  land  into  parcels,  of 
which  fact  the  plaintiff  was  fully  cognizant :  And  that 
Johnson  was  present  at  the  sale,  and  gave  such  informa*. 
tion  as  was  asked  of  him  by  bidders :  and  those  were  the 
only  representations  made  ;  and  the  defendant  heard  no 
representation  of  the  kind  from  him.  He  further  states, 
that  the  lot  or  parcel,  on  which  the  plaintiff  alleges  there 
was  a  mill-site,  as  represented,  was  not  bid  off  by  the 
plaintiff,  but  by  £dward  J  Hale,  who  was  the  husband 
of  one  of  the  testator's  sisters,  and  one  of  the  owners  of 
the  land,  and  who  afterwards  assigned  his  bid  to  the 
plaintiff.  The  defendant  says,  that  he  merely  acted  offi* 
oially,  and  sold  the  land  as  it  was,  without  making  any 
representation ;  and  that  the  plaintiff  was  iuUy  aware  of 
those  circumstances,  and  knew  the  title,  and  the  situation 
of  the  land«  He  further  states,  that  he  does  not  know  of 
any  taxes  being  due  on  the  land  ;  and  insists  that,  as  the 
plaintiff,  as  an  heir  of  his  father,  was  one  of  the  trustees 
of  the  estate  through  whose  hands  the  issues  went,  he 
must  have  known,  at  the  time,  how  the  fact  was. 

£•  J.  Hale  and  wife,  put  in  a  separate  answer,  in 
which  they  state,  that  the  plaintiff  advised  the  filing  of 
the  bill  for  the  sale  of  the  land,  and  concurred  in  the 
opinion,  that  it  belonged  to  Mrs.  Walker  for  life,  and  af« 
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terwards  to  her  cbildren  in  fee ;  and  that  the  decree  was 
entered  upon  his  express  consent,  and  that  of  the  surviv- 
ing trustee,  Mallett,  and  of  all  parties  in  interest.  At  the 
sale,  the  plaintiff,  who  was  a  lawyer  b}^  profession,  men-* 
tioned,  that  he  had  been  informed,  some  persons  doubted 
the  title,  but  he  assured  the  bystanders,  that  in  his  opinion, 
the  title  was  undoubted,  and  that  he  and  his  father*s  heirs 
would  make  any  assurances  desired  by  purchasers. 

The  defendant,  E.  J.  Hale,  answers,  that  be  was  pre- 
sent at  the  sale,  and  he  heard  no  such  representations 
about  a  mill  seat  as  are  charged  by  the  plaintiff,  and  he 
believes,  none  whatever  were  made  by  any  person.  He 
states,  that  on  the  map,  which  was  exhibited,  and  by 
which  the  sales  were  made,  there  was  marked  on  lots 
Nos.  4  and  5,  the  words  "Old  Mill ;"  and  he  expects  that 
may  have  led  the  plaintiff  into  the  error  of  supposing  that 
Mr.  Smith  had  made  some  representation  about  a  mill- 
seat,  with  a  view  to  enhance  the  price.  He  further  say?, 
tiiat  in  fact,  he,  this  defendant,  purchased  those  two  lots 
on  the  joint  account  of  the  plaintiff  and  himself,  and  after- 
wards gave  up  the  whole  purchase  to  the  plaintiff;  and 
he  avers,  that  he  was  not  induced  to  give  one  cent  more 
for  them  by  any  remark  from  any  one  about  a  mill-site, 
and  that  be  thinks  the  land  amply  worth  the  price  with- 
out any  mill-site ;  and  that  the  plaintiff  was  born,  and, 
until  manhood,  lived,  within  a  mile  or  two  of  the  land, 
and  was  well  acquainted  with  it.  This  defendant  further 
answers,  that,  after  the  sale,  and  before  he  relinquished 
his  bid  to  the  plaintiff,  Mclntyre  served  a  notice  on  him, 
that  he  intended  to  apply  to  the  County  Court  for  leave  to 
build  a  mill,  and  that  he  communicated  the  same  to  the 
plaintiff,  anfl  that  he,  the  plaintiff,  had  full  knowledge  of 
Mclntyre*s  application,  before  the  sale  was  confirmed  or 
reported,  and  expressed  his  intention  to  oppose  it. 

All  the  other  defendants,  upon  whom  process  was 
served,  put  in  an  answer,  in  which  they  state,  that  they 
have  no  personal  knowledge  of  the  facts,  but  that  they 
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are  in  formed  and  believe,  that  the  several  matters  stated 
in  the  answers  of  Smith  and  Hale  are  true. 

Upon  these  answers,  the  defendants  moved  to  dissolve 
the  injunction,  which  had  been  granted  in  vacation,  on 
the  bill ;  but  the  Court  refused  the  motion,  and  the  de* 
fendants  by  leave  of  the  Court  appealed. 

Strange^  for  the  plaintiff. 

W.  WirisloWf  for  the  defendants. 

RiTFFiN,  G.  J.  The  Court  is  of  opinion,  that  the  decretal 
order  is  erroneous  and  must  be  reversed.  Upon  the  read- 
ing of  the  bill,  by  itself,  it  is  difficult  to  conjecture  on 
what  ground  an  injunction  could  have  been  granted. 
The  bill  places  the  plaintiff's  right  to  relief  on  three 
grounds :  namely,  that  there  were  taxes  in  arrear,  at  the 
time  he  purchased,  which  form  a  lien  on  the  land,  that 
the  defendants  ought  to  discharge  :  that  on  one  of  the 
four  lots,  which  he  purchased,  the  Clerk  and  Master  re- 
presented at  the  sale,  that  "  there  was  a  valuable  mill- 
site.''  and  that,  in  consequence  thereof,  the  plaintiff  was 
induced  to  give  more  for  that  parcel,  than,  otherwise,  he 
would :  And  that  the  plaintiff  had  not  a  good  title,  be* 
cause  he  had  been  advised,  that,  under  the  will  of  his  son, 
the  estate  was  liable,  in  the  hands  of  the  plaintiff,  for 
Carleton  Walker^s  debts.  These  are  the  allegations  of 
the  bill,  and  the  prayer  is  for  an  injunction  against  the 
judgments  and  unpaid  notes,  (amounting  together  to 
about  04,500,  and  being  nearly  three  fourths  of  the  pur« 
ehase  money)  and  that  the  defendants  '*  may  come  to  a 
full  settlement"  with  the  plaintiff. 

The  first  two  grounds,  if  they  had  been  properly  stated, 
are  such  as  only  entitle  the  plaintiff  to  compensation,  and 
not  to  rescind  the  contract.  But  to  entitle  the  plaintiff 
to  an  injunetion,  so  as  to  give  him  the  compensation  by 
way  of  deduction  from  the  purchase  money,  he  must  state 
in  the  bill»  the  amount  of  his  loss,  and  some  probable 
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estimate  of  the  dedaction  that  will  be  a  reasonable  com- 
pensation. He  says  there  were  taxes  due  on  the  land  ; 
but,  beeaase  twenty  or  fifty  dollars  were  in  arrear,  the 
defendants  are  not  to  be  kept  out  of  their  whole  purchase 
money.  Indeed,unless  the  bill  states  the  sum  due  for  taxes 
or  gives  some  excuse  for  not  doing  80»  it  cannot  be  as- 
sumed,  that  more  than  a  nominal  sum  was  behind.  So, 
with  respect  to  the  mill-seat,  the  statements  are  equally 
vague.  There  is  no  pretence  that  the  mill  was  the  princi* 
pal  object  of  the  plaintiff's  purchase  of  that  lot,  even,  on 
which  he  says  be  thought  it  was.  Nor  is  it  alleged,  that 
the  other  lots  are  so  complicated  with  that,  &s  to  have 
their  value  aSected.  It  was  merely  an  incidental  ad* 
vantage,  appurtenant  to  a  particular  lot,  which,  in  his 
opinion,  enhanced  its  value ;  and,  therefore,  according  to 
the  common  learning,  he  could  not  be  compelled  to  com- 
plete the  purchase  without  a  deduction  for  the  difference 
in  value.  It  is  clear,  then,  that  the  plaintiff  cannot  ask 
to  have  the  contracts  for  the  other  lots  touched,  nor,  in« 
deed,  that  for  the  particular  lot,  except  to  have  a  rea« 
sonable  deduction  from  the  purchase  money  for  it^  by  way 
of  compensation.  Yet  he  has  sought  and  obtained  an 
injunction  as  to  the  residue  of  the  purchase  money,  and 
that  without  setting  any  value  upon  a  seat  for  a  mill 
there»  or  giving  any  estimate  whatever  of  the  diminution 
in  value  from  the  loss  of  it — saying,  merely,  that  the 
Master  represented,  that  there,  was  a  ^  valuable''  mill- 
site,  and  that  he  was  induced  to  give  "  more"  for  that 
parcel  than  he  would  have  done  without  it.  If  the  party 
will  not  venture  to  state,  on  his  oath,  the  extent  ol  his 
loss,  the  Court  cannot  presume  it  to  be  to  that  extent* 
which  makes  it  proper  to  restrain  the  vendor  from  calling 
for  any  part  of  his  debt.  If  it  were  otherwise,  debtors 
would  be  encouraged,  instead  of  seeking  compensation 
for  the  real  injury,  to  make  these  loose  statements  in  order 
to  prolong  the  injunction,  until  the  damage  could  be  as- 
certained by  enquiring  after  the  hearing ;  and  the  delays 
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from  injunctions  would  become  yet  more  reproachfal  than 
they  are  at  present.    But,  if  these  observations  be«  as 

^  they  are  believed  to  be,  generally  correct,  they  apply  with 

peculiar  force  to  the  present  case  ;  in  which  the  plaintiff 
does  not  ask,  for  these  reasons  and  that  of  the  defect  of 
title  super-added,  to  have  his  purchases  rescinded,  but 
seeks  merely  an  injunction  and  **  a  settlement."  The 
plaintiff  is  in  the  enjoyment  of  the  estates  under  his  puN 
chaso  and  the  order  ol'  confirmation,  and  without  offering 
to  give  up  the  contracts  or  the  possession,  or  saying  what 

r  kind  of  a  settlement  he  desires,  he  prays  an  injunction 

for  about  three  fourths  of  the  purchase  money,  for  an  in- 

I  definite  period,  upon  the  two  grounds,  that  a  trivial  sunt 

was  due  for  taxes  at  the  sale,  and  that  be  bid  for  one  of 
the  lots  a  trivial  amount  '^more"  than  he  would  have  done, 
because  of  something  that  was  said  about  a  seat  for  a  mill 
on  it.  Besides,  the  plaintiff  does  not  allege,  that  there  was 
not  the  mill  seat,  according  to  the  representation  which 
he  charges.  But  he  says,  it  has  been  lost  by  the  building 
of  another  mill  below  it,  by  another  person,  who,  as  the 
plaintiff  believes,  had  the  legal  right,  ''  either  by  deed, 
grant,  or  prescription/'  Now,  if  a  mill  be  built  by 
any  person,  so  as  to  injure  another's  property,  he  must 
make  just  compensation  ;  and,  therefore,  in  that  point  of 
view,  a  plain  legal  remedy  is  open  to  the  plaintiff.  Then, 
as  to  the  statement,  that  the  plaintiff  is  informed  and  be- 
lieves, that  the  other  mill  was  erected  by  one  who  had 
right  in  one  of  the  ways  mentioned,  by  deed,  grant,  or 
prescription,  it  is  to  be  observed,  as  has  been  done,  as  to 
the  other  parts  of  the  bill,  that  it  is  entirely  too  vague 
and  conjectural  to  found  a  decree  on.  A  title  ought  to  be 
stated  in  the  pleadings.  Otherwise,  the  defendants  can- 
not  answer  to  the  plaintiff's  grounds  of  relief,  and  the 

K  decree  is  necessarily  founded  on  proofs  beyond  the  alle- 

gations. If  the  other  person  set  up  a  paramount  right  to 
erect  a  mill,  the  plaintiff  ought  to  have  stated  his  title 
before  he  oan  claim  relief  on  the  mere  ground  of  that  title. 
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without  any  statement  that  it  is  not  known  to  him,  or  was 
known  to  the  defendants,  when  they  sold,  or  is  even  now 
known  to  them. 

We  come  then  to  the  third  ground,  which  is  a  defect  of 
title  by  reason  of  the  encumbrance  of  Carleton  Walker's 
debts.  The  bill  does  not  allege  any  fraud  on  the  Court 
in  obtaining  the  decree  for  the  sale,  that  the  title  of  tho 
parties  was  not  truly  shewn  to  the  Court  as  claimed. 
Indeed  the  plaintiff  was  a  necessary  party  to  that  suit, 
and  therefore  would  not  undertake  to  prefer  such  a 
charge.  It  might  then  be  a  question  of  no  slight  difficulty 
in  the  way  of  the  plaintiff,  whether,  after  the  Court  of 
Equity  for  Cumberland  bad  decided  on  the  question  of 
title  arising  upon  the  construction  of  the  will  and  by 
descent,  and  had  confirmed  the  sale  of  that  title  to  the 
plaintiff,  he  could  sustain  a  bill  in  another  Court  of 
Equity  to  have  the  title  declared  defective,  and  on  that 
ground  be  relieved  to  any  extent  from  bis  contract.  The 
solution  of  that  question  favourably  to  the  plaintiff  is  not 
rendered  the  easier,  when  it  is  considered  that  the  Clerk 
and  Master  is  made  a  party,  and  that  it  is  placing  him 
under  the  opposing  obligations  of  obedience  to  the  order 
of  the  Court,  of  which  he  is  the  officer,  to  collect  the  mo- 
ney, and  of  the  other  Court  not  to  collect  any  part  of  it. 
But  the  Court  does  not  enter  into  that  question,  since  it  is 
not  necessary  to  the  decision  of  this  case.  For  the  Court 
is  clearly  of  opinion,  that  the  plaintiff  has  a  good  title* 
The  only  defect,  suggested  in  the  bill,  respects  the  interest 
of  Carleton  Walker,  and  the  encumbrance  of  his  debts  as 
appearing  upon  the  face  of  the  will,  of  which  a  copy  is 
set  out  in  the  bill.  In  the  events  which  have  occurred, 
no  estate  vested  in  that  person  or  has  become  subject  to 
his  debts.  The  land  is  given  to  the  trustees  in  trust  for 
the  wife  to-  her  separate  use,  until  Carleton  Walker  should 
pay  his  debts  then  existing,  and  then  in  trust  to  convey  it 
to  the  husband.  The  case  is,  therefore,  directly  within 
that  of  Bank  of  the  State  v.  Forney ^  2  Ired.  £q.  lc»I. 
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The  bill  charges  that  he  died  very  much  in  debt  and 
withoat  any  property,  unless  be  had  a  title  under  hia 
son*s  will.    It  does  not  allege  that  any  of  the  debts  were 

^  contracted  after  the  making  of  the  will,  or  that  1^  pskid 

any  part  of  those  existing.  It  must  be  understood,  theUf 
that  the  debts  he  owed  when  he  died  were  the  same  debts, 
which  are  mentioned  in  the  will,  and  the  payment  of 
them  is  made  a  condition  precedent  to  the  arising  of  the 
trust  for  him ;  and,  as  he  is  now  dead  without  property, 
that  condition  can  never  be  performed ;  and  the  case 
just  mentioned  excludes  his  creditors.  It  might,  perhaps, 
be  a  question,  whether  Mrs.  Walker,  under  those  circum- 
stances, took  the  fee  or  only  took  a  life  estate,  and  so,  tho 
reversion,  not  being  disposed  of  by  the  will,  descended  to 
her  children,  as  the  heirs  of  their  half-brother.  But  it  is 
not  material  to  the  plaintiflT,  what  the  rights  of  those  per« 
sons  were ;  since  the  fee  was  certainly  among  them,  and 
they  were  all  parties  to  the  cause,  and  the  decree  and 
conveyance  under  it  will,  under  the  statute,  pass  to  the 
plaintiff  all  the  interest  belonging  to  all  or  either  of 
them.  The  plaintiff  then,  gets  the  absolute  title  to  the 
land,  however  the  other  parties  may  be  entitled  to  the 
money.  If,  however,  it  had  been  true,  that  Carleton 
Walker  had  a  vested  interest  liable  to  his  debts,  the  plain* 
tiff  is  now  in  no  danger,  and  would  hold  the  land  exempt 
from  those  debts.  Under  the  circumstances,  and  since 
the  bill  does  not  charge  any  particular  debt  to  have  been 
contracted  after  Carleton  Walker^s  insolvency,  or  to  havo 
fallen  due  after  his  death,  it  is  a  reasonable  presumption, 
that  his  only  debts  were  those  which  existed  in  1824,  and 
that  they  were  due  before  1840;  and,  therefore,  as  Carl6« 
ton  Walker  died  in  1840,  and  no  proceeding  by  any  credit 
tor  is  suggested,  it  may  be  safely  assumed,  that  every 
creditor  of  his  is  now  barred  by  the  Act  of  1715. 

«  Therefore,  upon  the  bill  itself,  there  does  not  appear 

any  just  ground  for  relieving  the  plaintiff  from  the  oon* 

9b 
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tractf  if  he  had  so  prayed ;  nor  for  exempting  him  from 
the  payment  of  the  residue  of  the  parcbase  money,  or,  at 
far  as  he  enables  the  Court  to  see,  of  any  such  part  of  it, 
as  wiU  justify  the  holding  up  the  injunction  for  any  sum 
in  particular,  much  less  for  the  whole  that  remains  due. 
If  there  were,  indeed,  any  doubt  upon  the  bill,  the  an* 
swert  are  sufficient  to  remove  it ;  as  they  deny  that  any 
taxes  were  due,  to  the  knowledge  of  the  defendants,  and 
deny  any  such  representations  respecting  the  mill,  and 
affirm,  that,  when  the  report  was  made  and  confirmedt 
the  plaintiff  was  fully  informed  of  the  purpose  of  another 
person  to  build  a  mill,  and  likewise  that  he  knew  the 
state  of  the  title,  when  he  purchased  and  long  before,  and 
that  the  decree  and  sale  were  made  by  his  consent.  It 
is  said,  however,  that  one  of  the  defendants,  Mrs.  Byrne, 
has  not  answered,  and  that  it  is  against  the  course  of  the 
Court  to  dissolve  an  injunction,  upon  the  answers  of  only 
a  part  of  the  defendants.  It  is  true,  that  is  the  usual 
course ;  and  it  is  for  that  reason,  amongst  others,  that  the 
case  has  been  so  much  considered  upon  the  bill  alone. 
But  it  is  plain  that  the  rule  cannot  control  the  Court  in 
this  ease.  For,  in  the  first  place,  the  bill  does  not  make 
a  case  for  an  injunction,  as  has  been  shewn.  Next,  the 
bill  charges  nothing  to  have  been  done  by  this  lady,  ex- 
cept that  she  was  a  party  to  the  suit  for  sale  and  parti* 
tion  (about  which  there  is  no  dispute)  and  does  not  charge 
any  of  the  matters  to  be  particularly  within  her  knowl* 
edge ;  and  those  persons,  who  had  any  agency  in  the 
sale,  or  within  whose  peculiar  knowledge  any  of  the 
facts  are  charged  to  be,  have  answered  and  fully  denied 
them.  Under  such  circumstances  the  omission  of  a  de. 
ftndant,  in  the  situation  of  this  lady,  to  answer,  does  not 
preolude  a  motion  from  the  others  for  a  dissolution-— es- 
pecially, when  the  plaintiff  did  not  serve  her  with  pro* 
cess,  or,  as  far  as  appears,  take  any  othor  proper  steps  to 
bring  her  into  Court. 
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The  Court  is  therefore  of  opinion,  that  the  order  was 
arroneouSy  and  that  the  injunction  shonld  hare  been  disk 
eolTed  with  costs.  The  plaintiff  most  also  pay  the  costf 
of  this  Court 

PsK  CgRUM.        Ordered  to  be  certified  accordingly. 


LEWIS  WEBB  4^  AL.  »t.  WESLEY  L  LYON,  ADM'R  &^  4-  AL. 

Aji  •qnitaU*  lien  is  dmUim  a  ju$  m  re  nor  hjus  ad  rem;  but  amply  a  right 
to  potie«  and  rotain  proporty,  until  aomo  charge  attaehing  to  H  is  paid  or 


A  fothor  mado  an  adfaneemont  to  one  of  hit  aono  and  took  from  him  a  novo- 
■not,  by  which  ho  otipalatodt  ''that  ho  would  pay  to  hii  brothoii  aad  liO' 
tMOf  on  a  final  aottlomont  of  hia  fathor'a  oatato^  withont  intoroat»  wliatOTor 
Bum  or  anma  of  monay  ho  had  rocaivad»  if  abora  hia  ratoabla  part  of  aaid 
oatato."  Aftarwarda,  tho  fkthar  borrowad  a  anm  of  monay  from  hia  aoa 
(nat  aqnal  to  the  amount  adTanead)  and  gara  hia  bond  for  it  Seld,  that 
thobraUiomandalrton»iiotadTanood|hadao  right  to  natiaia  tho  ooUae* 
tioD  of  this  bond. 

Case  transmitted  from  the  Court  of  Equity  of  Persmi 
County  at  the  Fall  Term  1847,  by  consent  of  parties. 

The  plaintiffs  are,  together  with  the  intestate  Thomas 
Webb,  the  children  of  the  defendant,  Thomas  Webb,  sen* 
The  latter  made  advancements,  to  his  son  Thonus  to  tim 
amount  of  t8552,  and  on  the  6th  day  of  January,  188<, 
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the  deceased  executed  to  bis  father  a  covenant,  which  is 
as  follows — ''I  do  acknowledge  the  receipt  of  the  above 
1125529  from  my  father  Thomas  Webb»  I  do  promise  to 
pay  to  my  brothers  and  sisters,  on  a  final  settlement  of 
said  estate,  without  interest,  whatever  sum  or  sums  of 
money,  I  may  have  received,  if  any,  above  my  rateable 
part  of  said  estate.  Given  under  my  hand  and  seal,"  &c. 
On  the  18th  day  of  December,  1843,  Thomas  Webb,  the 
father,  borrowed  of  his  son  Thomas,  the  sum  of  81384  15, 
and  to  secure  the  payment  of  it  executed  his  bond  of  that 
date,  and  payable  one  day  thereafter.  Thomas  Webb^ 
jr.  is  dead,  and  the  defendant,  Lyon,  is  his  administrator, 
and,  finding  the  above  bond  among  the  papers  of  his  in- 
testate, has  commenced  a  suit  upon  it  against  the  obligor, 
Thomas  Webb,  sen.  The  bill  alleges  that  at  the  time  the 
money  was  borrowed,  by  the  father  from  the  son,  and 
when  he  gave  the  bond  for  its  repayment,  it  was  express- 
ly  understood  between  them,  *'tbat  said  bond  was  not  to 
be  collected,  but  was  to  stand,  to  make  good  any  sum 
which  might  be  necessary,  upon  the  death  of  the  father, 
to  equalize  the  advancements  aforesaid  ;  and  that  in  pur- 
suance of  such  agreement  and  understanding,  the  said 
Thomas  Webb,  jr.  did  endorse  on  the  said  bond,  that  the 
same  was  not  to  be  collected  during  the  life  of  his  father 
for  reasons  which  would  then  appear ;  the  legal  effect, 
and  operation  of  which,  is  to  give  them,  (the  plaintiffs) 
an  equitable  lien  upon  the  said  bond  for  the  security  and 
fulfilment  of  said  covenant.'' 

The  bill  states,  that  the  defendant,  Lyon,  the  adminis- 
trator of  Thomas  Webb,  jr.,  has  brought  suit  on  the  bond 
against  the  obligor,  and  that,  the  father  has  but  little  pro- 
perty and  that  it  will  be  ruinous  to  him  to  be  compelled 
to  pay  the  money,  and  that  the  plaintiffs  are  quite  willing 
and  desirous  that  he  should  not  be  compelled  to  do  so 
daring  his  life ;  and  the  prayer  is,  that  the  creditor  may 
be  restrained  from  raising  the  money  until  after  the  death 
of  the  father,  and  that  the  debt  shall  remain  as  a  security 
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for  what  may  be  coining  to  the  plaiDtiffs  for  their  distri- 
bntive  shares  upon  the  death  of  their  father. 

The  bond  given  by  the  father*  has  upon  it  an  endorse* 
ment,  such  as  is  set  forth  in  the  bill.  The  defendant, 
Lyon,  denies,  as  far  as  he  has  any  knowledge  on  the  sub. 
ject,  that  there  was  any  agreement  between  the  obligor 
and  the  obligee  at  the  time  of  its  execution,  or  before,  to 
the  effect  as  stated  in  the  bill ;  and  he  alleges  that  the 
endorsement  was  made  by  his  intestate,  after  the  bond. 
was  given,  of  his  own  voluntary  motion 

Norwood^  for  the  pluintiffs. 

E.  G.  ReadCf  for  the  defendants. 

Nash,  J.  If  it  be  admitted,  that  there  was  such  an 
agreement  between  the  parties  as  alleged  by  the  plain- 
tiffs,  we  cannot  perceive  how  it  gave  to  them  any  equita- 
ble lien  upon  the  bond,  for  the  security  and  fulfilment  of 
the  covenant.  An  equitable  lien  is  neither  a  jus  in  rcy 
nor  9k  jus  ad  rem^  but  simply  a  right  to  possess  and  retain 
property,  until  some  charge  attaching  to  it  is  paid  or  dis- 
charged. 1st  Sto.  Eq,  p,  483,  sec.  506.  Now  it  cannot 
be  pretended  that  the  plaintiffs  have  a  right  to  the  pos* 
session  of  the  bond.  They  have,  in  fact,  no  interest  in 
the  estate  of  Thomas  Webb,  sen ,  until  his  death,  and  it 
depends  upon  his  will  and  pleasure,  whether  they  will 
have  any  then.  There  is  nothing,  then,  to  graft  a  lien 
upon :  it  was  a  personal  contract,  if  it  existed  at  all,  be- 
tween the  father  and  the  son,  that  the  former  during  his 
life,  should  not  be  called  on  for  the  money.  He  alone 
has  a  right  to  complain,  if  the  contract  is  violated.  But 
he  does  not  complain — he  does  not  seek  to  enforce  it,  bat 
is  made  a  defendant  in  the  cause,  because  he  will  not 
complain.  This  is,  of  itself,  a  fatal  objection  to  the  plain- 
tiffs' bill*  They  are  no  parties  to  the  suit,  and  have  no 
interest  in  it.  All  they  can  be  entitled  to,  upon  the  death 
of  Thomas  Webb,  Sen.,  will  be  an  equal  portion  of  his 
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estate*  after  the  payment  of  his  debts.  It  is  not  denied 
bat  admitted,  that  the  money  was  borrowed  by  Thomas 
Webb,  for  which  the  bond  was  giren  ;  it  is  therefore  a 
just  debt,  and  must  be  paid,  before  there  will  be  any  thing 
to  divide.  It  cannot,  therefore,  be  a  matter  of  any  mo- 
ment to  them,  if  they  can  enforce  the  covenant  given  by 
Thomas  Webb,  jr.,  on  which  we  give  no  opinion,  whether 
this  bond  is  paid  by  Thomas  Webb,  sen.  or  by  his  estate 
after  his  death.  The  case  is  before  us  upon  the  bill  and 
answers  and  exhibits.  There  is  no  evidence  of  any  agree- 
ment between  the  parties,  such  as  is  stated  in  the  bill  as 
having  taken  place  when  T.  Webb  gave  his  bond,  apart 
from  the  endorsement  on  the  bond,  and  that  was  merely 
a  memorandum  personal  to  the  father,  and  directory  to 
his  persona!  representative  after  his  death,  creating  no 
obligation,  in  law  or  equity,  so  far  as  the  plaintiffs  are 
concerned,  and  conferring  upon  them  no  legal  interest, 
that  can  be  enforced. 

Per  CnuAM.  The  bill  dismissed  with  costs. 
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Uadkr  the  Aet  of  1833»  ohinrteriiif  tha  Bank  of  Cape  Fear,  tha  tax  of 
^Hwaoty-fira  caaCa,  oa  aaeh  ahara  of  atoek  ownadby  indmdaala,"  a  paya* 
^e  aat  of  tha  geoaral  fuada  of  tha  Baok,  tha  Stata  not  being  antilled  to 
any  azeroptioo  from  anoh  tax  in  tha  diatribution  of  the  diyidanda.*' 

Wbara,  by  tha  panning  of  a  atatnta,  ita  meaning  ia  randarad  donbtfnlf  lang 
ttaaga  ia  a  jaat  niadiunn»  by  which  ta  ezponnd  it ;  npon  tha  maxhiit  that 
tha  '*juM  €t  nerma  loquendT'  ara  goTernad  by  aaaga. 

But  if  anch  naage  ia  contrary  to  tha  obviona  meaning  of  tha  worda  of  tha 
atatnte,  it  ia  not  to  be  regarded 

Where  tha  worda  ara  donbtfol  and  the  naage  haa  been  aeqniaaead  in  by  botk 
paitiaa  for  a  long  aariaa  of  yaara,  it  ia  oonalBaiva» 

Tha  eaaa  of  7Aa  SUU  t.  TJu  Bmmk  of  Cape  Fear^  1  Dot.  dc  BaU  Eq.  dl6» 
cited  and  approTad. 


Cause  removed  by  consent  of  parties  from  the  Coart  of 
Equity  of  Wake  County,  at  the  Fall  Term,  1847. 

The  information  is  filed  to  ascertain  the  fund,  out  of 
which  the  Bauk  shall  pay  the  tax,  imposed  by  the  act  of 
incorporation.  The  charter  was  granted  in  the  year 
1833,  and  amended  in  1636.  The  11th  section  providcF, 
'*  that  a  tax  of  twenty-five  cents,  on  each  share  of  stock 
owned  by  individuah  in  the  said  Bank,  shall  be  annually 
paid  into  the  Treasury  of  the  State,  by  the  President  or 
Cashier  of  said  Bank,  on  or  before  the  first  day  of  October 
in  each  year."  The  Bank  soon  went  into  operation,  and, 
from  that  time  to  the  filing  of  the  information,  has  paid 
the  tax  out  of  the  common  corporate  funds,  without  refer- 
ence to  the  facts  that  profits  were,  or  were  not  made* 
The  information  charges,  that  the  tax  was  designed  by 
the  charter  to  be  paid  and  collected  from  the  individual 
stockholders,  and  that  the  State,  as  a  stock-holder,  was 
to  suffer  no  diminution  of  dividends  of  profits  by  reason 
of  the  tax ;  and  by  the  construction  placed  on  the  Acts 
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by  the  Bank»  and  their  practice,  the  State  has  been  de- 
prived of  a  large  portion  of  the  profits  to  which  it  is  enti- 
tled as  a  stock-holder.  The  information  does  not  seek 
an  account  of  the  taxes,  wrongfally,  as  it  is  alleged,  paid 
heretofore  out  of  the  dividends  of  the  State,  but  asks 
that  the  true  construction  of  the  Act  may  be  declared  and 
established  ;  and  that  the  tax  may  hereafter  be  charged 
on  each  share  of  stock  held  by  individuals  and  not  on 
the  mutual  profits,  as  heretofore  erroneously  practised. 

Attorney  GeneraU  for  the  plaintiff. 

IF.  H.  Haywood  and  G.  W.  Haytvood,  for  the  defendant. 

Nash,  J.  From  the  wording  of  the  acts,  it  might  well 
be  doubted  what  was  the  expectation  of  the  Legislature, 
as  to  the  fund  out  of  which  this  tax  was  to  be  paid : 
whether  out  of  the  general  corporate  funds,  or  out  of  the 
dividends  of  profits,  arising  from  the  stockholders  by  the 
individual  stock-holders,  to  the  exemption  of  the  stock 
owned  by  the  State ;  in  other  words,  whether  the  State, 
as  a  joint  corporation,  was  bound  to  bear  any  portion  of 
this  burthen.  We  are  of  opinion,  that  the  construction 
given  to  the  contract,  by  the  parties,  and  under  which 
the  tax  has  been  heretofore  paid  by  the  Bank  and  received 
by  the  State,  is  the  true  one.  Where,  by  the  penning  of 
Q  statute,  its  meaning  is  rendered  doubtful,  long  usage 
is  a  just  medium,  by  which  to  expound  it ;  upon  the 
maxim  that  the  jus  et  norma  loquendi  are  governed  by  usage* 
Shepard  v.  Gosnold^  Vaug.  Rep.  169.  This  rule  governs  in 
the  construction  of  the  fundamental  law  of  the  land,  the 
Constitution  of  the  United  States.  A  cotemporary  exposi* 
tion  practised  and  acquiesced  in  for  a  period  of  years — ^flxes 
the  constraction — Stewart  v.  Lairds  1  Cranch.  899.  Bat 
if  such  usage  is  contrary  to  the  obvious  meaning  of  the 
words  of  the  Act,  it  is  not  to  be  regarded.  Dwarruf  St. 
703.  Yaugh  supra*  This  is  also  a  rule  in  the  construc- 
tion of  contracts.     For  near  sixteen  years,  the  tax  has 
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been  paid  by  the  Bank,  out  of  the  corporate  funds,  and 
not  out  of  the  profits,  accraing  to  the  individual  stock- 
holders irom  their  stock.  This  then  is  a  cotemporaneous 
exposition,  made  by  the  parties  themselves,  and,  unless 
shown  to  be  contrary  to  the  obvious  intention  of  the  legis- 
lature, must  be  considered  the  proper  one.  After  such  aa 
acquiescence,  the  labouring  oar  is  upon  the  State,  to  show 
it  is  wrong. 

A  similar  question  to  the  present  arose,  upon  the  11th 
sec.  of  the  charter,  granted  by  the  State  to  the  Cape  Fear 
Bank,  in  the  year  1814.  That  sec.  is  "  a  tax  of  one  per 
cent,  per  annum  shall  be  levied  on  nil  the  stock  holders 
in  said  Bank,  except  on  the  stock  holden  by  the  State, 
which  shall  be  paid  to  the  Treasurer  of  the  State,  by  the 
President  or  Cashier  of  the  Bank,  on  or  before  the  first  day 
of  October,  in  each  and  every  year."  The  State  com- 
plained  then,  as  she  does  now,  that  the  tax  had  been  paid, 
but  in  the  account  kept  by  the  ofiicers  of  the  Bank,  it  was 
charged,  not  against  the  individual  stock-holders,  in  res- 
pect of  their  stock,  but  against  the  whole  corporation  ; 
whereby,  in  the  dividends  of  profits,  the  State  was  made 
to  bear  its  proportion  of  the  tax.  This  was  alleged  to  be 
erroneous,  and  the  information  sought  to  rectify  the  ac- 
counts, and  for  other  purposes.  In  deciding  the  case,  it 
was  necessary  for  the  Court  to  put  upon  the  11th  clause, 
such  a  construction  as  they  thought  it  required.  State  v. 
Bank  of  Cape  Fear,  1  Dev.  &  Bat.  Eq.  21«.  In  the  ex- 
position of  the  clause,  the  same  questions  presented  them- 
selves as  here.  "The  doubt  is,  say  the  Court,  whether,  on 
the  wording  of  the  charter,  the  tax  is  payable  by  the  cor- 
poration^  out  of  the  common  fund,  the  number  of  private 
shares  being  the  measure  of  the  tax ;  or  whether  it  is 
payable  out  of  the  private  shares  only.'*  The  decision  is, 
that  the  tax  was  payable  out  of  the  common  fund.  In 
the  charter  of  1833,  the  phraseology  of  the  taxing  clause 
is  very  little  varied.  There  is  nothing  in  it,  authorising 
a  different  exposition.  The  material  differences  are,  that 
lOi 


f4  SUPREME  COURT. 

Attorney  General  v  Bank  of  Cape  Fear. 

by  the  charter  of  ISH,  the  tax  was  one  per  cent  per 
annami  to  be  levied  on  all  the  stock  holden  by  private  in« 
dividaals;  in  th^  charter  of  1833«  the  tax  is  twenty-five 
cents  on  oach  share  of  stock  owned  by  individuals.  And 
in  each  it  is  to  be  paid  annually  by  the  President  or 
Cashier  of  the  Bank;  and  in  neither  is  there  any  pro  vis- 
km  made,  as  to  the  distinct  fund,  out  of  which  the  oflBcera 
of  the  Bank  are  to  make  it.  All  the  reasons  which  led 
the  Court  to  the  conclusion,  to  which  they  came  in  the 
former  case,  as  the  appropriate  fund,  apply  with  equal 
force.  There  is,  in  the  charter  of  1833,  the  same  want  of 
explicitness,  and,  here,  as  in  the  case  referred  to,  the  effort 
is  to  throw  u.pon  the  individual  corporators,  a  burthen  im- 
posed  upon  the  corporation  itself,  as  a  whole.  Although 
this  may  be  done  by  the  legislature  on  granting  the 
charter,  the  enactment  must  be  clear*  We  are  aided  in 
our  construction  in  the  present  case,  by  the  charter 
granted  at  the  same  session  to  the  Bank  of  the  State  of 
North  Carolina,  in  which  there  is  an  explicit  clause  upon 
this  subject.  The  1  Sth  sec.  says  expressly,  that  *'  each 
share  owned  by  individuals  shall  be  subject  to  the  annual 
tax  of  25  cents,  whieh  shall  be  reserved  out  of  the  profits, 
as  they  accrue,  by  the  Cashier  and  placed  to  the  credit  of 
the  State."  That  shows,  that  the  tax  on  each  share  is 
dependant  on  the  profits  of  it;  so  that  when  there 
are  no  profits,  there  is  no  tax.  But  in  the  charter  of 
the  Bank  of  Cape  Fear,  the  tax  is  payable  at  all  events^ 
and  no  fund  is  specified  out  of  which  it  is  to  be 
paid,  and  it  is  added  in  the  taxing  clausct  *'  that  the  said 
Bank  shall  not  be  liable  to  any  further  tax,"  which  shows 
it  was  a  common  charge  upon  the  corporate  funds.  The 
rale  adopted  by  the  defendants,  as  soon  as  it  went  into 
operation*  was  in  conformity  to  this  opinion,  and  has  been 
acquiesced  in  by  the  State,  through  its  ofiicers  ever  since» 
until  the  filing  of  this  information. 

Vwk  Curiam.  The  information  is  discharged* 
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A  bill,  which  is  broagfht,  simply  to  recover  fVom  the  defendants  a  sani  of 
moDeyi  paid  for  them  on  their  account,  cannot  be  sustained ;  this  being  a 
oUbn  on  which  a  Court  of  eommon  law  is  competent  to  give  relief. 

Where  the  plaintiff  in  his  bill  claims  against  two  defendants  to  reeover  «■ 
soiety  for  both,  alleging  they  are  both  principals,  he  cannot  have  a  deorM 
against  one  of  them  as  a  joint  surety. 

Cause  removed  from  the  Court  of  Equity  of  Jones 
County,  at  the  Fall  Term,  1847. 

The  bill  states,  that,  in  the  year  1839,  the  defendants^ 
who  were  merchants  residing  in  the  State  of  Alabama, 
applied  to  the  testator,  Joseph  Whitty,  to  aid  them  in 
obtaining  a  loan  of  money  from  the  Bank  of  Newborn^ 
for  the  use  of  the  firm ;  to  which  he  agreed,  and  a  note 
for  (5,000  was  drawn  and  discounted,  at  the  said  Bank, 
for  the  sole  use  and  benefit  of  the  defendants.  In  said 
note,  the  testator  was  made  the  principal  and  the  said 
Jones  and  Ferrand  signed  as  sureties,  and  this  form 
was  adopted,  as  the  Bank  refused  to  loan  the  money,  uii« 
less  they  procured  some  responsible  person,  resident 
within  the  State,  and  subject  to  their  control,  and  who 
would  regularly  attend  to  the  renewal  of  the  note.  The 
plaintifi*  avers,  that  although  his  testator  was,  upon  the 
face  of  the  note,  the  principal,  yet  in  fact  and  in  truth, 
Jones  and  Ferrand  were  the  principals  and  that  he  was 
their  surety.  That  the  note  bore  date  the  13th  of  May, 
1839,  was  duly  discounted,  and  the  proceeds  drawn  by 
G.  W.  Ferrand  and  applied  to  the  use  of  the  fimou  The 
bill  further  charges,  that  Joseph  Whitty  renewed  the  note 
as  principal,  from  time  to  time,  as  it  fell  doe,  up  to  the 
time  of  his  death  in  184  3,  and  that  he  paid  out  of  his  own 
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funds  the  necessary  instalments,  which  in  the  whole 
amounted  to  the  sum  of  Sl»258  40,  to- wit,  one  payment 
on  the  18th  December,  1839,  of  8745  09;  on  the  20th 
April,  1841,  of  *477  62;  and  on  the  6th  of  August,  1842, 
$30  43,  and  that  no  part  of  these  sums  was  repaid  to  the 
testator,  Joseph  Whitty  ;  but  that  G,  W.  Ferrand  is  en- 
tirely insolvent,  and  Edward  S.  Jones  alleges,  that  the 
note  was  discounted  for  the  sole  benefit  of  Ferrand,  and 
that  he  was  a  co-surety  on  it,  with  Joseph  Whitty ;  which 
is  denied.  The  bill  prays  an  account,  alid  that  the  defen- 
dants may  be  decreed  to  repay  to  the  plaintiflf  the  money 
so  advanced  bv  his  testator  for  their  use  and  benefit.  The 
answer  of  Ferrand  states,  that  some  time  in  1838  or  '39, 
being  in  the  State  of  North  Carolina,  and  in  need  of 
money,  he  applied  to  Joseph  Whitty,  to  aid  him  in  pro- 
curing a  loan  from  the  Newbern  Bank,  to  which  he 
agreed ;  a  note  was  drawn  for  the  sum  of  85,000,  in 
which  Whitty  was  the  principal,  because  the  defendant, 
Ferrand,  did  not  reside  within  the  State-  The  note  was 
discounted  for  his  sole  use  and  benefit,  and  the  proceeds 
drawn  by  him,  That  at  that  time,  E.  S.  Jones,  the  other 
defendant,  was  not  in  the  State,  but  executed  it  after- 
wards, and  as  a  co-surety  with  Joseph  Whitty,  for  him. 
It  further  states,  when  the  note  was  drawn  and  discounted, 
he  and  Jones  were  not  engaged  in  trade  as  co-partners ; 
and  not  until  1841  did  they  enter  into  partnership. 

E.  S.  Jones  in  his  answer  states,  that  an  arrangement 
was  made  between  Whitty  and  Ferrand  to  procure  the 
discount  of  a  note,  while  he  was  out  of  the  State,  but, 
upon  his  return,  he  did  execute  it,  at  the  request  of  the 
deceased,  Joseph  Whitty,  and  as  his  surety,  he  being  the 
principal  therein ;  that  it  was  discounted,  but  who  drew 
the  proceeds,  or  how  they  were  applied,  he  does  not 
know ;  but  he  denies  that  the  note  was  executed,  or  dis- 
counted for  his  benefit,  or  that  of  the  firm  of  Ferrand  and 
Jones,  or  that  any  part  of  the  proceeds  were  so  applied. 
The  firm  of  Ferrand  and  Jones   was  not  formed,  until 
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near  two  years  after  the  execution  of  the  note,  to- wit,  in 
the  year  1841.  He  denies  that  he  was  boand  to  furnish 
any  portion  of  the  funds  for  the  renewal  of  said  note,  or 
that  the  testator  so  considered  him ;  as  the  latter  was  his 
agent  and  attorney,  from  the  time  the  note  was  discounted 
up  to  the  time  of  his  death,  to  sell  his  crops  and  receive 
the  proceeds ;  and,  daring  the  whole  time  the  note  was 
in  Bank,  had,  in  his  hands,  funds  of  the  defendant,  which 
he  might  have  applied,  if  he  bad  considered  him  bound  to 
pay  the  renewals,  but  that  said  Whitty,  as  he  is  informed, 
paid  the  money  out  of  his  own  resources.  He  admits 
that  after  the  death  of  Whitty,  he  did  renew  the  note,  for 
the  reason  that  Whitty*s  executor  had  neglected  to  do  so« 
and  his  co-defendant  was  in  another  State,  and  entirely 
insolvent,  and  it  was  more  convenient  to  pay  it  in  that 
way. 

/.  H.  Bryan  and  /.  W.  Bryan^  for  the  plaintiff. 
Mordecai,  for  the  defendants. 

Nasu,  J.  The  plaintiff  has  placed  his  claim  to  relief, 
upon  the  allegation,  that  the  money  was  borrowed  from  the 
Bank  of  Newbern  for  the  use  of  the  firm  of  Jones  v.  Fer» 
randf  and  to  enable  them  to  go  into  business  in  the  State  of 
Alabama,  and  that  he  was  made  a  principal  on  the  note, 
only  because  he  was  a  resident  of  this  State,  and  there- 
fore within  reach  of  the  Bank,  but  that  Jones  v.  Ferrand, 
were  in  fact  the  principals,  and  he  was  their  surety.  The 
answers  deny  the  allegation,  and  the  proofs  do  not'  sus- 
tain it.  The  note  in  controversy,  as  charged  in  the  bill, 
was  executed  on  the  18th  of  May,  1839,  and  according  to 
the  testimony  of  Mr.  Wapples,  and  Mr.  Stockton,  the 
firm  of  Jones  v.  Ferrand,  was  not  formed  until  January 
1841,  near  two  years  thereafter.  It  could  not  therefore 
have  been  made,  and  discounted  for  the  use  of  the  firm. 
But,  if  made  for  the  use  of  Jones  v.  Ferrand,  individually, 
and  the  testator  was  ihGir  joint  surety,  the  plaintiff  is  en- 
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titled  to  the  money  paid  by  him  in  renewing  the  note. 
The  testimony,  upon  which  the  plaintifT relies,  is  contained 
in  the  depositions  of  Mr.  Perkins,  a  director  of  the  Bank 
of  Newbern,  at  the  time  the  note  was  discounted,  of  Mn 
Clark,  the  teller,  and  of  Mr.  McDaniel,  and  Mr.  Simmons. 
The  first  named  witness  states  it  as  his  belief,  that  the 
note  was  discounted  for  the  benefit  of  E.  S.  Jones  and 
George  W.  Ferrand,  and  that  such  was  the  impression  of 
the  board.  The  others  testify  to  conversations  with  Jones 
on  the  subject,  at  different  times.  Mr.  Clark  states,  that 
before  Whitty's  death,  Jones  told  him  it  was  7ttf  debt,  and 
not  Mr.  Whitty's  and  that  the  latter  signed  it  as  principal, 
at  his  request.  In  the  same  deposition,  however,  the  wit* 
ness  states  that  the  proceeds  of  the  note  were  placed  to  the 
credit  of  6.  W.  Ferrand,  who  told  him  the  money  was  to 
pay  a  claim  against  him  in  the  Newbern  Branch  of  the 
Bank  of  the  State.  McDaniel  states,  that  Jones  told  him 
that  the  debt  was  his,  and  that  he  would  atiend  to  it,  and 
that  Whitty  did  not  owe  a  cent  of  it,  and  Mr.  Simmons' 
statement  in  substance  is,  that  he  heard  Jones  admit  the 
debt  was  his. 

Admit  all  that  the  three  last  witnesses  state  to  be  true, 
it  only  tends  to  show  the  debt  to  be  E.  S.  Jones',  and  that 
"Whitty  and  Ferrand  were  co-sureties  ;  but  it  is  not  upon 
this  ground,  that  the  plainttff  puts  his  case.  His  allega^ 
tion  is.  that  Ferrand  and  Jones  were  the  principals,  and 
he  was  tlieir  surety.  That  Mr  Perkins'  impressions  were 
not  correct,  is  proved;  not  only  by  the  fact  proved  by  Mr. 
Clark,  the  Teller,  that  the  proceeds  were  placed  to  the 
credit  of  Ferrand,  but  the  latter  is  sustained  by  the  tes- 
timony of  Mr.  Sloane.  He  was  also  a  director  of  the  New* 
bern  Bank,  at  the  time  the  note  was  discounted.  He  tells 
us  that,  on  the  discount  night,  it  was  stated  to  the  board 
of  directors  by  Mr.  Guion,  the  Cashier,  that  Mr.  George 
W.  Ferrand  wished  to  borrow  a  sum  of  money,  giving 
as  his  sureties  Mr.  Jones  and  Mr.  Whitty,  and  the  Bank 
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refosed  the  loan  unless  Mr.  Wbitty,  or  some  other  re- 
sponsible person  residing  in  the  State,  would  sign  it  as 
principal.  Mr.  Perkins'  testimony  cannot  therefore  be 
considered  sufficient  to  sustain  the  plaintiff  on  the  ground^ 
upon  which  he  requests  the  interference  of  this  Court. 

We  think  the  deposition  of  Mr  Roberts,  the  Cashier  of 
the  Branch  of  the  Bank  of  the  State,  exhibits  this  trans, 
action  in  its  true  light.  It  appears  from  it,  that  George 
W.  Ferrand.  who  was  the  step-son  of  the  testator,  Whit- 
ty,  was  largely  indebted  to  that  Bank,  upon  notes  dis- 
counted in  1837,  and  that  Joseph  Whitty  and  E.  S.  Jones^ 
one  of  these  defendants,  were  his  sureties^  On  the  14th 
of  May,  1839,  the  day  the  note  in  question  was  discountedf 
Joseph  Whitty  paid  off  the  notes  due  in  the  State  Bank» 
and  Mr.  Clark,  the  witness  of  the  plaintiff,  states  that  Mr* 
Ferrand  told  him,  at  the  time  the  note  was  discounted, 
that  he  wanted  the  money  to  pay  off  a  debt  Ae  owed  in  the 
Newbern  Branch  of  the  Bank  of  the  State.  This  dis« 
closes  the  object  of  the  parties  in  procuring  the  loan  from 
the  Newborn  Bank.  Ferrand  was  largely  indebted  to  the 
Bank  of  the  State,  and  Whitty  and  Jones  were  his  sure- 
ties, and  Jt  is  not  very  likely  that  Jones  would  be  willing* 
in  changing  the  debt  from  one  Bank  to  the  other,  to 
change,  at  the  same  time,  bis  relative  position,  and  from 
a  surety  become  a  principal ;  but  we  are  not  called  on  to 
decide  this  question.  Whether  the  testator  and  Jones 
Were  the  joint  sureties  of  Ferrand,  in  the  note  discounted 
in  the  Newbern  Bank,  or  whether,  if  so,  upon  an  account 
taken,  any  thing  would  be  due  to  the  estate  of  the  testator^ 
are  questions  which  do  not  arise  here.  This  is  not  a  bill 
for  contribution,  but  simply  to  recover  from  the  defen* 
dants  a  sum  of  money  paid  for  them  on  their  account,  and 
at  their  request ;  a  claim  for  which  a  Court  of  common 
law  is  competent  to  give  relief.  The  plaintiff  has  not 
proved  the  allegations  of  his  bill,  and  it  must  be  dts« 
missed  with  costs. 
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RuFFrK,  C.  J.  It  seems  to  be  doubtrul,  upon  the  evi* 
dence,  what  the  transaction  between  the  parties  really 
was.  The  bill  states,  that  the  note  was  made  and  dis- 
counted, to  raise  money  for  the  use  of  a  mercantile  firm 
formed  between  the  defendants.  Ferrand  and  Jones,  in 
Alabama.  It  is  clear  that  it  is  not  correct  in  the  full 
extent :  for  that  firm  was  not  thought  of,  when  the  money 
was  borrowed,  and  did  not  exist  for  nearly  two  years 
afterwards*  Indeed,  it  is  pretty  certain  that  the  loan 
was  obtained  for  the  benefit  of  Ferrand,  and  that  the 
money  was  actually  applied,  the  day  after  it  was  bor* 
rowed,  to  the  discharge  of  a  debt,  which  Ferrand  owed 
to  another  Bank.  Still,  as  between  Jones  and  Whitty, 
the  material  question  arises,  whether  one  executed  the 
note  at  the  request  of  the  other,  and,  if  so,  which  was 
the  primary,  and  which  the  supplemental,  surety  for  Fer- 
rand. The  proof  is  far  from  being  satisfactory  on  the 
point.  The  declarations  oi  Jones,  as  stated  by  some  of 
the  witnesses,  would  be  very  strong  for  the  plaintiff,  if 
their  effect  was  not  weakened  by  some  declarations  of 
Whitty  of  an  opposite  bearing  Besides,  it  would  seem 
very  singular,  that  Jones  should  incur  such  a  responsi- 
bility to  Whitty,  in  behalf  of  Ferrand,  a  step-son  of 
Whitty,  whom  he  had  brought  up  fiom  infancy,  and  to 
business  as  a  merchant,  and  for  whom  he  professed  great 
affection.  That  improbability  is  strengthened  by  other 
facts.  From  the  making  of  the  note  to  Whitty's  deaths 
be  was  the  agent  of  Jones  in  this  State  and  had  large 
funds  belonging  to  him  in  his  hands.  Yet  when  he  made 
the  payments,  for  the  recovery  of  which  the  bill  is  filedi 
he  did  not  charge  them  to  Jones,  but  to  Ferrand,  while 
he  did  charge  to  Jones  other  sums  which  he  paid  on  the 
note  out  of  Jones'  funds,  by  the  special  written  orders  of 
Jones,  in  favor  of  Ferrand.  Moreover,  in  his  will,  Whitty 
mentions  certain  ne^gf^oes,  which  he  got  from  Ferrand, 
and  bequeaths  them  to  liim,  upon  the  payment  of  these 
debts  for  which  he  was  liable  for  him,  sayiBg,  that  was 
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all  the  claim  he  had  to  them.  It  is  by  no  means  certain, 
therefore,  how.  the  truth  is  upon  this  point ;  and  if  a  dec- 
laration on  it  were  necessary  to  the  decision  of  the  suit» 
it  might  be  proper  to  direct  an  issue.  It  rather  seeoui 
from  other  parts  of  the  evidence,  that,  in  point  of  fact« 
Whitty  and  Jones  were  co-sureties  for  Ferrand,  who  was, 
almost  unquestionably,  the  principal.  If  there  had  beea 
a  charge  in  the  bill  to  that  effect,  it  would  have  brought 
the  case  within  the  cognizance  of  the  Court  of  Equity, 
and  made  it  necessary  to  weigh  the  proofs  in  that  respect. 
But  the  bill  states  that  as  one  of  Jones'  pretences,  and 
expressly  denies  that  to  have  been  the  fact ;  and,  there- 
fore, it  cannot  be  entertained  as  one  for  contribution  be- 
tween CO  sureties.  Then,  in  the  other  aspect  of  the  case, 
and  taking  the  facts  most  favorably  for  the  plaintiff, 
namely,  that  he  made  the  note  at  the  express  request  of 
Ferrand  and  Jones,  for  the  accommodation  of  one,  or  both 
of  them,  the  plaintiff  had  a  plain  remedy  at  law  for  the 
money  by  him  paid  for  the  use  of  the  person  or  persons 
thus  requesting  him  It  is,  thus  taken,  the  common  case 
of  money  paid  for  another;  for  which  indebitatus  assump* 
sii  lies,  and  not  a  bill  in  equity.  Without  any  declaration 
of  the  facts  therefore,  and  assuming  them  to  be  as  alleged 
by  the  plaintiff,  the  bill  cannot  be  sustained,  but  must  be 
dismissed  with  costs* 

PsK  Curiam.  Bill  ditmisMd  with  cotti. 


lit 
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ELIZABETH  TUCKER  St,  At.  m.  SILAS   TUCKER  Sl  AL. 

A.  by  will  deTMed  certtin  lands  to  bit  wife,  children  and  grand-cbildren,  and 
also  directed  cerlain  parte  of  hie  penonal  estate  to  be  delirered  over  to 
them.  He  then  doTiaed  as  161  lows.  '*  The  balance  of  mj  land  and  other 
property  I  appoiat  and  ordain  to  be  soldi  and  the  money  arising  from  the 
•ale  thereof,  not  pven  away,  to  be  applied  to  paying  my  debts ;  and  the 
balance,  if  any,  to  be  eijoally  divided  among  the  herein  named  legatees.'^ 
The  will  was  afterwards  declared  good  as  to  the  real  estate,  but  not  good 
M  to  the  personal  estate.  Ueldt  that  the  balance  of  the  proceeds  of  the 
land  directed  to  be  sold,  after  payment  of  the  debts,  should  be  divided 
among  those  who  were  named  as  legatees,  though  in  fact  the  legacies  had 
failed,  by  reason  of  an  informality  in  the  execution  of  the  will. 

The  cases  of  Holmes  ▼.  Mitchell,  2  Mur.  228,  Williams  v.  MeCombt  3  If«* 
Eq«450,  Melchor  t.  Burgen,  1  Dot.  4*  Bat.  £q.  634,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Stokes 
County,  at  the  Spring  Term,  1847,  by  consent  of  parties. 

By  a  will  made  in  September  1842,  Robert  Tucker 
djDvised  as  follows.  To  bis  wife  Elizabeth  he  gave  100 
acres  of  land.  To  his  daughter  Stisannah  Martin  jt50» 
tp  accrue  from  the  sale  of  his  land  ;  and  to  her  daughter 
Sarah,  50  acres  of  land.  To  the  children  of  bis  daughter 
Elizabeth  Norton,  he  gave  two  parcels  of  land»  to  be 
equally  divided  between  them. 

Besides  those  devises  the  will  contained  dispositions  of 
personalty,  as  follows.  To  the  widow  two  slaves.  Ta 
the  testator's  children  John  and  daughter  Elizabeth,  five 
Bhillings  each.  To  Sarah,  a  daughter  of  the  son  John,  a 
negro  girl :  and  to  his  sons  Anderson,  Paul,  Silas,  George, 
Robert,  and  Daniel,  and  to  his  daughter  Sarah,  and  his 
grand-daughter  Sarah  Priddy  certain  slaves,  each. 

Then  follows  this  clause  :  **  The  balance  of  my  land 
and  other  property,  I  appoint  and  ordain  to  be  sold,  and 
the  money  arising  from  the  sale  thereof,  not  given  away» 
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to  be  applied  to  paying  my  debts ;  and  the  balancOi  if 
any,  to  be  equally  divided  among  the  herein  named 
legatees/' 

The  will  was  upon  a  caveat  pronounced  to  be  good,  as 
to  the  real  estate,  but  not,  as  to  the  personal.  Tucker  v. 
Tucker^  5  Ired  161.  Administration  was  then  granted ; 
and  the  residue  of  the  real  estate  was  sold. 

The  testator's  daughter,  Elizabeth,  had  six  children. 
The  bill  is  filed  by  the  testator's  widow  and  children,  and 
the  grand-daughter  Sarah  Priddy  against  the  administra- 
tor,  the  grand- daughter  Sarah  Martin,  the  grand-daughter 
Sarah  Tucker  (daughter  of  John  Tucker)  and  the  six 
children  of  the  daughter,  Elizabeth  Norton ;  and  the 
prayer  is  for  an  account  and  distribution  of  the  personal 
estate,  and  of  the  proceeds  of  the  residue  of  the  real 
estate. 

Morehead^  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

RuPFix,  C.  J.  No  difficulty  is  made,  as  to  the  personal 
estate  proper.  The  will  was  not  effectual  to  pass  it,  and 
therefore  it  must  go,  as  if  there  hatd  been  nothing  said  in  the 
will  about  it  Consequently,  after  the  payment  of  debts, 
and  the  charges  of  administration,  the  surplus  is  to  be 
distributed,  according  to  the  statute,  among  the  widow 
and  children  of  the  testator,  or  their  representatives. 
Rev.  St.  Ch.  64,  Sec.  1,  and  Ch.  121,  Sec.  12.  Johnaon  t. 
Johnson,  3  Ired.  Eq.  426. 

A  question  Is,  however,  made,  as  to  the  proceeds  of  the 
real  estate,  upon  the  terms,  "the  herein  named  legatees,** 
as  descriptive  of  the  donees  in  the  last  clause.  For  the 
plaintiff  it  is  contended,  that  no  one  takes  under  that  de- 
scription,  inasmuch  as  the  instrument  is  inoperative  as  to 
the  personalty,  and,  therefore,  no  "legacy"  is  given  in  it. 
Andi  if  that  be  held  otherwise,  it  is  moreover  insistedi 
that  the  testator  meant,  by  ^'legatees,"  his  children  who 
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were  his  heirs  and  next  of  kin,  and  not  the  widow,  the 
children,  and  grand-children,  indiscriniinatcly,  to  whom 
the  paper  purports  to  make  donations.     But  the  Court 
eannot  agree  to  that  construction.     It  is  true,  that  the 
Biore  appropriate  definition  of  "  legatee"  i«,  a  person  to 
whom  personalty  is  bequeathed.    But  that  is  not  the  only 
sense  in  which  it  is  used.     It  may  also  embrace  a  donee 
of  realty  by  devise.     Holmes  v.  MitdielU  2  Murph.  228. 
Williams  v.  3IcComb,  3  Ired.  Eq.  450.     It  does  not  follow, 
because  the  will  is  inoperative  as  to  the  personalty,  that 
the  parts  of  it,  which  purport  to  be  gifts  of  personalty, 
cannot  be  looked  at,  for  any  purpose  whatever.     As  dis- 
positions of  the  personal  estate,  they  are  not  to  be  read. 
But  for  any  other  purpose — for  example,  to  explain  the 
meaning  of  other  parts  of  the  will,  which  refer  to  those 
dispositions — the   whole   will   may   considered.      Thus, 
when  the  will  gives  legacies  to  particular  individuals, 
and  then  adds,  that  the  land,  is  given  to  the  same  persons 
to  whom  the  legacies  were  given,  the  disposition  of  the 
land,  does  not  fail  merely  because  those  of  the  personalty 
fail  by  reason  of  the  want  of  some  formality  in  the  exe- 
cution of  the  instrument,  requisite  to  constitute  it  a  will 
of  personalty.    The  gift  of  the  realty  is  not  dependent  on 
the  efficacy  of  those  of  the  personalty  ;  but  the  only  par- 
pose  of  the  reference  in  the  former  to  the  latter  is  to  de* 
signate  the  donees  of  the  land,  as  a  class  of  persons.    The 
operation  of  such  a  designation  is  as  effectual  as  if  those 
donees  were  particularly  named,  although  the  clauses,  in 
which  personal  legacies  purport  to  be  bestowed  on  them, 
fail  of  that  end.    Melchor  v.  BurgeUj  1  Dcv.  &  Bat.  Eq.  634. 
Then,  as  to  the   other  sense  in  which  it  is  said  this 
term  ^'  legatees"  is  to  be  taken,  it   is  necessary  to  say 
very  little.    It  is  perhaps,  true,  that  sometimes,  among 
the  very  illiterate,  heirs  or  next  of  kin,  or  both,  are  vul« 
garly  called  "  legatees."    But  there   has  been  no  such 
judicial  acceptance  of  that  term  ;  nor  can  there  be,  un- 
less it  be  perfectly  plain  upon  other  prirts  of  tho-instru- 
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ment,  that  the  testator  meant  it  ia  that  sense.  We  find 
nothing  to  control  it  in  this  will ;  and  therefore  we  must 
understand  by  it,  here«  the  persons,  to  whom  the  testator, 
had,  in  the  previous  parts  of  the  instrument,  made  or  pro- 
fessed  to  make  donations  of  some  sort  It  is  true  it  seems 
singular,  that  after  cutting  off  two  of  his  children  with 
five  shillings,  and,  at  the  same  time  bestowing  bounties 
on  their  children,  the  testator  should  divide  the  residue 
equally  among  all  his  children  and  those  same  grand- 
children. Yet,  it  must  be  so,  if  the  testator  has  said  so  ; 
for  the  Court  cannot  undertake  to  recognise  all  incon- 
gruities in  such  wills,  nor  refuse  to  carry  out  the  direc- 
tions of  the  testator  as  far  as  they  are  intelligible  and 
consistent  with  law,  because  we  may  not  be  able  to  ac- 
count reasonably  for  them.  Indeed,  it  is  often  the  case, 
that  unlettered  men  set  down  to  make  their  wills  without 
any  settled  plan  in  their  own  minds,  and  that  they  are 
drawn  up  by  persons,  not  capable  of  expressing  correctly 
the  directions  given  to  them.  Nevertheless,  the  Court 
cannot  receive  their  words  in  any  other  than  their  legal 
sense,  unless  it  be  quite  clear,  in  what  other  sense  they 
were  intended.  Consequently,  it  must  be  declared,  that 
the  proceeds  of  the  land  are  to  be  equally  divided  per 
capita^  between  the  widow  and  the  testator's  children, 
and  those  of  his  grand-children,  to  whom  any  gift  had 
been  made,  or  purported  to  have  been  made,  in  the  pre« 
vious  parts  of  the  will. 

PsB  GuHiAM.  Decreed  accordingly 
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THREADGILL  &  AL. 

A  eraUitor  may  foHow  the  aaseU  of  «  deceased  penoD  iuto  the  hasde  of  lega* 
teetf  and  of  other  peraoui  claiming  as  volaateen  or  fraodulent  alienees  of 
an  uofaithfal  and  insolvent  executor. 

It  is  a  general  rule,  that  a  demurrer  must  be  good  throughout,  and  that,  if  it 
coyer  too  much,  it  must  be  oTerruIed  in  toto. 

SlatiHes,  which  merely  give  atRrmatively  jurisdiction  to  one  Conrt,  do  not 
oust  that  previously  existing  in  another  Court  The  jurisdiction  of  the 
Court  of  Equity,  or  of  the  higher  Courts,  proceeding  according  to  the 
coune  of  the  commou  law,  is  never  taken  away  but  by  plain  words  or  as 
plain  iuteodment 

The  ease  of  TkompMn  v.  Netolin,  3  I  red.  Eq.  338,  cited  and  approved. 

Appeal  from  a  decree  pro  foi^ma^  of  the  Court  of  Equity 
of  the  County  of  Anson  at  Spring  Term,  1847,  sustain- 
ing a  demurrer  to  the  plaintifls*  bill,  his  Honor  Judge 
Battle  presiding. 

The  facts  alleged  in  the  bill  and  the  grounds  of  the  de* 
murrer  are  set  forth  in  the  opinion  of  the  Court. 

No  counsel  for  the  plaintifTs. 
Strange,  for  the  defendants. 

RijFFiN,  C  J.  The  Court  thinks  the  demurrer  ought 
not  to  have  been  sustained.  The  bill,  it  is  true,  is  very 
badly  drawn,  stuSed  with  epithets  not  pertinent,  and  irre- 
levant matter,  and  wanting  in  directness  and  precision 
in  the  material  allegations.  The  vagueness  of  the 
charges,  not  stating  specifically  the  grounds  on  which 
each  of  the  defendants  is  to  be  charged,  may  perhaps 
prevent  the  plaintiffs  from  getting  as  satisfactory  an- 
swers, as  might  be  desired  ;  and  probably  the  plaintiffs 
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may  find  themselves  under  the  necessity  of  amending  the 
bill,  in  order  effectually  to  obtain  all  the  relief  they  ought 
to  have.  But  even  at  present,  we  cannot  say,  that  the 
plaintiffs  have  not  entitled  themselves  to  some  relief. 

There  is  no  doubt,  that  a  creditor  may  follow  the  assets 
into  the  hands  of  legatees,  and  of  other  persons,  claiming 
as.  volunteers  or  fraudulent  alienees  of  an  unfaithful  and 
insolvent  executor.    Bills  for  that  purpose  are  not  un« 
frequent.    The  creditor  has  an  evident  equity  to  satisfao 
tion  out  of  the  testator's  estate,  in  preference  to  the  vol- 
unteers ;  and,  if  he  cannot  obtain  his  debt  from  the  exec- 
utor, he  is  clearly  entitled  to  pursue  the  fund  until  it  has 
changed  its  character  by  a  sale  to  some  person  on  an 
honest  contract.    That  seems  to  have  been  the  purpose 
of  this  bill,  though  darkly  expressed.    But  reading  the 
bill  carefully,  and  throwing  off  what  is  irrelevant,  and 
bringing  together  what  is  material,  that  can,  we  believe^ 
be  made  out  to  be  in  substance  in  the  bill,  we  find  these 
statements  in  it,  among,  many  other  idle  ones :    That 
pending  an  action  at  law  brought  by  the  plaintiff,  against 
the  defendant  Patrick  B.  Threadgill,  as  executor  of  Thomas 
Treadgill,  sen*  he.  the  executor,  and  **  the  other  defen- 
dants," with  the  intent  to  defeat  the  plaintiffs'  judgment, 
if  recovered,  procured  an  order  of  the  County  Court  for 
a  sale  of  the  negroes  of  the  testator,  upwards  of  twenty 
in  number,  under  the  false  pretence  that  it  was  necessary 
for  the  purposes  of  paying  debts  and  distribution :  And  that 
Thomas  Threadgill,  jr., Gideon  B.  Tbreadgili,and  George 
Allen  (three  of  the  defendants)  "having  taken  the  control 
and  charge  of  the  executor,  who  was  an  intemperate,  and 
weak  man,  contrived  to  effect  a  sale  of  several  of  said 
slaves ;  a  few  of  which  were  bought  by  other  persons,who8e 
bonds  were  transferred  before  due  by  the  executor  by  the 
aid  of  the  said  three  defendants,  in  order  to  realize  the  pro- 
ceeds before  the  plaintiffs  could  get  judgment  were  by 
mere  sham  and   fraud   through  the  forms  of  a  sale, 
public  or  private,  transferred  over  into  the  possession  of 
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the  said  Thomas,  jr.  and  Gideon  B. ;  that  there  were 
still  eighteen  slaves  belonging  to  the  estate  in  the  hands 
of  the  executor  '*  or  the  other  defendants/'  not  disposed 
off  and  'Uhe  defendants"  conceived  the  idea  of  carrying 
them  oat  of  the  State*  in  order  to  hinder  the  plaintifis  of 
their  recovery,  and  that  **  the  defendants  all  joined  ia 
collecting  those  eighteen  (who  are  named)  and  in  confin- 
ing  them  so  that  they  might  be  safely  carried  away,  and, 
then,  that  the  two  defendants^  Thomas  Threadgill,  jr. 
and  Wilson  Allen,  acting  cinder  the  directions  of  the 
other  defendants  (who  are  Patriclc  B.  Threadgill,  the  ex- 
ecutor, Gideon  B.  Threadgill,  George  Allen,  and  Joseph 
W.  Allen)  carried  them  out  of  this  State,  before  the 
plaintiffs  obtained  judgment.*'  The  bill  further  charges, 
^  that  the  sales  by  the  executor,  where  any  of  the  defen- 
dants" purchased,  were  sham  sales ;  and  that,  if  any 
bonds  were  given  for  the  purchase  money,  the  same  were 
never  paid,  and  in  fact  nothing  was  paid  to  the  execntor 
by  either  said  Thomas,  jr.  or  Gideon  B.,  or  any  other  of 
the  defendants  for  any  of  the  slaves,  which  they  pretended 
to  purchase ;  and  that  ^*  all  the  said  sales,  or  pretended 
sales,  to  the  defendants  or  any  of  them  were  without  con* 
sideration  and  fraudulent."  It  is  further  stated,  that  the 
plaintifis  finally  obtained  judgment  at  law  for  94950  83, 
and  sued  out  a  fieri  facias  de  bonis  testataris^  on  which  a 
sum  was  levied  by  the  sale  of  some  few  articles,  and  that 
no  other  property  could  be  found,  and,  the  residue  of  the 
debt  remains  unsatisfied ;  and  that  the  executor  is  insol- 
vent  and  entirely  without  property  of  his  own.  Here, 
then,  is  a  distinct  allegation,  that  there  ^^as  a  pretended 
and  fraudulent  sate  of  several  of  the  negroes  to  two  of 
the  defendants,  Thomas  and  Gideon  B.  Threadgill,  which 
must  be  understood  as  vesting  the  apparent  title  in  them  ; 
and  so  far,  if  that  be  true,  the  bill  is,  at  all  events,  a  pro- 
per one.  The  charge  is  not  so  distinct  of  an  actual  sale 
and  conveyance  of  slaves  to  the  other  defendants,  and  it 
is  only  to  be  collected  by  inference,  that  it  was  intended 
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to  be  so  alleged.  It  is  unnecessary,  however,  to  say 
ivliether  the  bill  could  be  sustained  upon  such  vague  and 
inferential  allegations  by  themselves,  nor  how  far  it  might 
be  supported  upon  the  removal  of  the  other  eighteen 
slaves  out  of  the  State,  or  upon  the  fraudulent  agency  of 
three  of  the  defendants  in  effecting  the  sales  under  the 
order  of  Court  and  receiving  the  money  that  was  paid 
thereon ;  because  the  demurrer  must  be  overruled,  at  all 
events,  and  those  questions  will  be  better  disposed  of 
upon  the  hearing,  when,  probably,  all  the  facts  will  be 
before  the  Court  upon  the  answers  and  proofs.  We  say 
the  demurrer  must  be  over-ruled  at  all  events,  because 
enough  appears  to  entitle  the  plaintiff,  if  true,  to  a  decree 
as  to  the  **several  negroes"  conveyed  or  sold  to  Thomas 
and  Gideon  B.  Threadgill ;  and  therefore  this  joint  de- 
murrer of  the  defendants  to  the  whole  bill  (except  the 
formal  charge  of  combination)  will  not  lie.  For,  it  is  the 
general  rule,  that  a  demurrer  must  be  good  throughout, 
and  that  if  it  cover  too  much  it  must  be  over-ruled  in  toto. 
Thompion  v.  Newlin,  3  Ired.  Eq.  338.  The  first  and  prin- 
cipal  cause  of  demurrer  for  want  of  equity,  is,  therefore, 
net  good.  It  was,  however,  said  also  in  its  support,  that 
the  bill  ought  not  to  lie  now,  because  the  statute  gives  a 
remedy  at  law,  by  scire  facias^  and  trial  by  jury.  Rev. 
St.  Ch,  50.  But  that  is  but  a  cumulative  legal  remedy, 
not  so  effectual  in  many  cases  as  that  in  equity,  where 
accounts  may  be  taken,  all  parties  in  interest  brought  be- 
fore tho  Court,  and  the  decree  enforced,  not  only  by  exe« 
cution,  but  by  process  for  contempt.  Besides,  the  rule 
of  construction  is  settled,  that  statutes,  which  merely  give 
affirmatively  jurisdiction  to  one  Court,  do  not  oust  that 
previously  existing  in  another  Court.  There  is  nothing 
incongruous  in  concurrent  jurisdictions  ;  and  therefore, 
that  of  the  Court  of  Equity,  or  of  the  higher  Courts,  pro- 
CMdittg  according  to  the  course  of  the  common  law,  is 
nev^r  taken  away  but  by  plain  words,  or  as  plain  intend- 
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What  has  been  saidt  disposes  of  the  demurrer,  and  it 
is  not  necessary  that  more  should  be  said.  Perhaps  how* 
ever,  it  may  be  proper  to  notice  the  other  points. 

The  bill  is  not  multifarious ;  for  the  plaintiffs  are  pur* 
suing  one  demand  against  one  fund,  the  assets  of  their 
debtor.  Though  not  necessarily,  yet  the  defendants  were 
properly  all  made  defendants,  as  having  different  parts 
of  that  fond,  either  in  negroes  or  their  proceeds,  in  their 
hands,  or  being  liable  for  their  value,  and,  so,  bound  at 
least  to  contribution. 

It  is  not  necessary  to  scan  the  bill  to  see  whether  it 
imputes  to  the  defendants  an  indictable  conspiracy :  for, 
if  it  do,  it  furnishes  no  ground  of  demurrer  to  the  relief 
prayed,  though  it  might  justify  a  demurrer  to  so  much 
of  the  bill  as  seeks  a  discovery  of  the  facts  constituting 
that  crime.  It  would  be  a  strange  reason  for  dismissing 
a  bill,  that  the  plaintiff's  equity  arose  out  of  a  transaction, 
for  which  the  defendants  were  also  liable  criminaliter  for 
a  misdemeanor. 

It  is  not  the  ground  of  the  plaintiff's  equity  at  all,  that 
he  has  a  specific  lien  on  the  slaves.  If  such  a  lien  had 
attached,  it  could  be  enforced  at  law,  and  the  plaintiffs 
need  not  have  come  here.  The  equity  is,  that  they  are 
entitled  to  have  satisfaction  from  the  negroes,  or  their 
proceeds,  in  the  hands  of  the  defendants,  because  thero 
is  no  other  property  of  the  testator  accessible,  and  the 
executor  is  not  ouly  insolvent,  but  without  any  property. 

BarnaweU's  wife  appears,  on  the  face  of  the  bill,  to  be 
a  plaintiff;  having  been  made  so  by  amendment  allowed* 
The  bill  states,  that  the  plaintiff  before  judgment  insti- 
tuted some  proceeding  for  a  ne  exeat  4^. ;  but  it  does 
not  appear  in  the  bill  to  be  still  pending ;  and,  if  it  did» 
this  case  is  essentially  different  by  reason  of  the  subse- 
quent  judgment  and  execution,  and  other  occurrences. 

The  decree  was,  thereforct  erroneous  and  must  be  ro^ 
versed,  and  the  demurrer  be  over-ruled.  We  cannot  say» 
however,  that  the  defendants  were  so  much  to  blame  for 
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taking  the  opinion  of  the  Court  upon  such  a  bill  as  the 
present,  as  to  entitle  the  plaintiffs  to  costs  on  over-ruling 
the  demurrer.  But,  on  the  other  hand,  most  of  the  causes 
of  demurrer  are  so  captious  and  obviously  unfounded,  as 
to  induce  a  pretty  strong  suspicion,  that  it  was  put  in 
much  for  delay  and  vexation.  Therefore,  it  seems  best 
to  give  costs  to  neither  side,  as  far  as  the  case  has  as  yet 
gone. 

Per  Curiam.        Ordered  to  bo  certified  accordingly. 


JOHN  D.  PIPKIN  tt.  ilEiNKY  BOND. 

A  creditor  is  not  bound  to  a  surety  for  acliTe  diligence  againet  the  principal; 
for  it  is  the  contract  of  the  surety,  that  the  principal  shall  pay  the  debt, 
a  nd  it  is  his  bosinesa  to  see  that  he  does.  Therefore  forbearanca  merely, 
the  omissien  to  sae,  or,  after  suit,  to  take  judgment,  or  to  sae  oat  exeoii* 
tion,  although  it  may  be  from  the  wbh  not  to  distress  the  principal,  and 
the  consequence  of  communications  from  him*  and  although  the  creditor 
may  not  inform  the  surety  of  the  principal's  want  of  pnnctnality,  will  nol 
diaebarge  the  surely. 

Bot  if  the  creditor  parts  from  a  security  held  by  him,  either  for  faror  to  the 
principal  or  from  any  other  motive  of  bad  faith  to  the  surety,  or,  witbovi 
the  privity  of  the  surety,  makes  a  contract  with  the  debtor  for  forbearance, 
ao  that  he  cannot  rightfully  sue  him,  and  thus  disable  himself  to  receive 
payment  from  the  surety  and  transfer  to  him  his  seenritles  at  any  moment 
the  sorety  may  reqaire  it  of  bim,  in  such  oases  he  dieohargea  the  aorety. 

For  while  the  creditor  is  not  bound  to  diligence,  he  is  bound  not  to  increase 
the  risk  of  the  surety  by  any  act  of  his ;  and  if  he  does  any  thing  that  has 
that  effect,  he  can  to  longer  look  to  the  surety. 

In  an  application  by  a  sorety  to  a  Conrt  of  Equity  Ibr  relief  in  a  oaaa  of  snoh 
forbearance,  it  is  not  neeeasary  for  him  to  set  forth  or  prove  what  damaga 
he  has  snstained  or  whether  ha  has  sustained  any. 

Cause  removed  from  the  Court  of  Equity  of  Chowan 
County,  at  the  Spring  Termy  1S47,  by  consent  of  parties. 


02  SUPIIEME  COUllT. 


Pipkiu  V.  Bond. 


William  McNider  was  indebted  to  the  defendant  in 
the  sum  of  9932  80,  and  to  secure  it  be  gave  a  bond  and 
procured  the  plaintiff,  Pipkin,  to  join  in  it,  as  his  surety. 
After  the  bond  had  been  sometime  due,  Pipkin,  under- 
standing that  McNider  was  somewhat  embarrassed^  in- 
formed the  defendant  of  it,  and  requested  him  to  put  the 
bond  in  suit,  and  collect  the  debt.  The  defendant  accord- 
ingly brought  a  suit  against  McNider  and  Pipkin  io  the 
County  Court  of  Chowan,  where  McNider  lived ;  and 
after  the  suit  had  been  put  at  issue  and  stood  for  trial  at 
the  next  succeeding  term,  the  defendant,  at  the  instance 
of  McNider,  agreed  to  dismiss  it,  and  at  the  next  term,  he 
did  dismiss  it  at  the  costs  of  the  defendants  in  the  action. 
About  eighteen  months  afterwards,  the  defendant  brought 
another  action  of  debt  on  the  bond,  and  recovered  judg* 
ment ;  and,  McNider  having  then  become  insolvent,  the 
present  bill  was  brought  by  Pipkin  to  restrain  the  creditor 
from  raising  the  money  from  him. 

The  bill  states  that  at  the  time  the  first  suit  was  broughtf 
McNider,  though  embarrassed,  had  considerable  property, 
and  that,  if  the  suit  had  been  duly  prosecuted  and  judg« 
xnent  obtained  according  to  the  course  of  the  Court,  the 
money  could  have  been  raised  out  of  McNider's  property. 

It  further  states,  that  the  suit  was  dismissed  (as  he,  the 
plaintiff,  afterwards  learned  from  McNider)  upon  an 
agreement  between  the  defendant  and  McNider,  ficnr 
fbrther  indulgence  on  the  debt  for  a  year,  or  some  other 
specified  time,  in  consideration  of  the  sum  of  8100,  paid 
by  McNider  to  Bond,  or  secured  by  a  note  of  McNider  to 
Bond :  And  that  this  agreement  for  indulgence  and  dis- 
missing the  suit  was  entered  into  by  Bond  and  McNider, 
without  the  plaintiff's  consent  or  knowledge ;  and  that 
he  supposed,  from  hearing  nothing  to  the  contrary,  that 
the  judgment  had  been  duly  taken,  and  the  debt  collected 
from  McNider,  and,  that  he  had  no  suspicion  that  such 
was  not  the  case,  until  the  WTit  was  served  on  him  in  the 
second  action. 
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The  bill  insists  that  the  defendant  discharged  the  plain- 
tiflf,  as  surety,  by  entering  into  the  new  arrangement  with 
the  principal  debtor ;  and  it  prays  for  a  discovery  of  the 
several  facts  stated  and  a  perpetual  injunction. 

The  defendant  demurred  to  so  much  of  the  bill  **  as 
seeks  a  discovery  in  relation  to  the  alleged  consideration 
of  2 100  having  been  paid  by  W.  McNider  to  the  defen- 
dant to  dismiss  the  suit  at  law,  which»  &c.f  and  to  grant 
indulgence  to  said  McNider,"  iSz;c.«  and  for  cause  assign* 
ed,  th'at  the  bill  does  not  waive  the  penalties,  and  for* 
feituresy  &c. 

To  the  residue  of  the  bill  the  defendant  answered,  that 
in  the  latter  part  of  April,  1841,  McNider,  who  lived  in 
Edenton,  applied  to  the  defendant  at  his  residence,  about 
25  miles  from  Edenton,  to  withdraw  the  suit  he  had 
brought  against  him,  the  plaintiff,  at  the  same  time, 
delivering  to  the  defendant  an  open  letter  addressed  to 
him  from  the  sheriff  of  Chowan  and  dated  April  24th, 
1841,  in  which  he  mentioned  that  he  **  had  been  called 
on  by  McNider  to  state  his  situation  in  regard  to  matters 
in  his  hands,  and  that  he  said  with  pleasure  that  he  had 
not  an  execution  against  him  nor  a  writ,  and  that  he  bad 
discharged  at  the  last  Court  all  the  claims  that  were 
against  him,  in  executions;  and  expressed  the  hope  that 
the  defendant  would  withdraw  the  suit,  as  he  thought 
McNider  deserved  indulgence  and  was  a  managing,  per« 
severing  and  excellent  man."  The  answer  further  states, 
that  McNider  informed  the  defendantt  that  he  had  called 
at  his  house  the  day  before,  and  not  finding  him  at  bome« 
had  gone  on  to  see  the  plaintiff  who  lived  in  Gates,  and 
had  staid  with  the  plaintiff  all  night,  and  shewn  him  tho 
sheriff's  letter  to  the  defendant ;  and  that  the  plaintiff 
was  satisfied  by  it,  and  consented  that  the  defendant 
might  extend  to  him  any  indulgence  he  might  see  proper. 
The  answer  also  states,  that  the  defendant  is  convinced 
McNider  shewed  the  letter  to  Pipkin,  as  it  was  open,  and 
the  object  of  his  visit  was  to  procure  the  plaintiff's  assent 
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to  tbo  indalgence,  which  McNidcr  solicited  from  the  de- 
fendant ;  and  that  he  did  not  hear  that  the  plaintiff  in. 
tended  to  resist  the  payment  of  the  debt,  until  about  eigh* 
teen  months  afterwards,  when  he  brought  the  second  suit. 
The  answer  then  states,  that  the  defendant  has  heard,  and 
can  establish,  that  after  the  suit  was  dismissed,  the  plain- 
tiff  expressed  his  approbation  of  the  indulgence  granted 
to  McNider;  and  that,  without  the  perfect  conviction, 
that  the  plaintiff  fully  approved  of  the  application  for 
indulgence,  the  defendant  would  not  have  granted  it. 
The  answer  further  states,  that  the  defendant  **  never 
entered  into  any  contract  or  agreement  with  McNider, 
wbereby  he  was  under  any  legal  obligation  to  forbear 
proceeding  on  said  bond  by  suit,  or  otherwise,  for  one 
moment.^  The  defendant  denies  that  he  concealed  the 
iactt  that  he  had  granted  indulgence  to  McNider,  and  be 
says  that  he  frequently  spoke  of  it  to  those  to  whom  he 
was  in  the  habit  of  speaking  upon  his  affairs :  but  he 
admits  that  he  does  not  recollect  making  it  known  to  the 
plaintiff— for  the  reason,  that  he  had  no  doubt  the  plain- 
tiff knew  it  from  McNider. 

Upon  hrs  answer  tj^e  defendant  moved  for,  and  obtained 
a  dissolation  of  the  injunction,  that  had  been  granted  on 
the  bill ;  and,  on  execution  from  the  Court  of  Equity  on 
the  injunction  bond,  the  money  was  collected  from  the 
plaintiff^  Pfpkin,  and  paid  to  the  defendant.  Hiere  was 
then  replication  to  the  answer,  and  after  proofs  taken,  the 
eaose  was  set  for  hearing,  and  transferred  to  this  Court. 

The  letter  from  the  sheriff  to  the  defendant  is  exhibi* 
ted  and  is  of  the  tenor  set  forth  in  the  answer. 

McNider  being  released  by  the  plaintiff,  was  examined, 
and  deposed,  that,  if  the  defendant  had  not  dismissed  the 
sait  against  him  and  the  plaintiff,  the  debt  would  have 
been  made  OQt  of  his  property,  and  that  he  has  now  be- 
come insolvent,  and  unable  to  pay  any  part  of  it.  Ho 
states  that  upon  delivering  the  letter  from  the  sheriff,  he 
requested  the  defendant  to  withdraw  the  suit,  and  grant 
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bim  indolgenoe  :  That  the  defendant  stated*  that  he  re- 
qoired  a  certain  sam,  to  pay  a  debt  he  owed  another  per- 
son, and  that»  he  agreed,  if  the  witness  would  pay  that 
mnch  in  a  short  time,  or,  in  case  of  failing  to  do  so,  woaUl 
give  a  farther  snm  for  the  indulgence,  he  would  dismiss 
the  suit  and  grant  him  the  indulgence  for  a  particular 
time,  which  was  named:  That  he  then  informed  the  do* 
fendant,  that  he  thought  he  could  collect  the  sum  the  de» 
fendant  needed  from  a  person  in  Northampton,  who  owed 
him,  and  it  was  agreed  that  he  should  go  and  try  to  col- 
lect it ;  and  that  he  did  so,  but  was  disappointed  in  his 
expectations,  and  returned  to  the  defeodant,  and  informed 
him  of  it :  That  he  then  enquired  of  the  defendant^ 
what  amount  would  satisfy  him  for  the  indulgence,  and 
he  required  the  witness  to  give  his  note  for  9100  there* 
for,  which  he  did,  and  then  took  an  order  to  Bond's  attor* 
ney  to  dismiss  the  suit,  and  it  was  done.  Being  asked* 
what  was  the  time  of  indulgence  agreed  on,  he  answers 
that  he  cannot  recollect  the  time  precisely,  though  there 
was  a  certain  time  named.  And  being  further  asked* 
whether  he  did  not  inform  the  plaintiff  of  the  agreement^ 
he  states  positively,  that  he  never  mentioned  it  to  him* 
and  as  far  as  he  the  witness  knows,  he  was  entirely  igno- 
rant of  any  agreement,  and  of  the  dismissing  of  the  suit 
Three  witnesses,  on  the  part  of  the  defendant,  depose 
that  they  saw  McNider  on  the  day  he  went  to  the  defen- 
dant's ;  and  were  told  by  him,  that  he  had  understood 
that  evil  disposed  persons  had  alarmed  the  plaintiff,  and 
the  defendant  about  his  circumstances,  and  induced  the 
defendant  to  bring  the  suit,  at  Pipkin's  request ;  and,  that, 
for  that  reason,  he  had  obtained  a  letter  from  the  sherifl^ 
stating  his  real  situation,  upon  which  he  wished  to  get 
sstfne  indulgence :  that  he  had  been  disappointed  the  day 
before  of  seeing  the  defendant,  and  had  gone  on  to  Pip* 
kin's,  and  shewn  him  the  letter,  (which  also  he  did  to  the 
witnesses)  and  satisfied  him  perfectly,  so  that  the  plaintifT 
hud  authorised  him  to  say,  that  he  was  then  quite  wilting 
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the  defendant  should  dismiss  the  snit,  and  granf  farther 
indnlgence :  and  that  he  was  then  going  to  see  Bond  to 
give  him  that  information,  and  deliver  the  letter,  and  ob* 
tain  forbearance,  if  he  could.  He  further  stated,  that  he 
\irad  anxious  and  able  to  pay  the  debt,  and  although  he 
then  needed  indulgence,  that  he  would  pay  it  in  a  short 
time,  and  without  the  assistance  of  Pitkin  ;.  and  that  he 
was  more  anxious  to  pay  it,  because  Bond  had  shown 
him  a  kindness  in  lending  him  the  money  without  usury. 
Two  other  witnesses  state,  that  upon  subsequent  occa- 
sions, he,  McNider,  sent  a  message  to  the  defendant,  or 
mentioned,  that  he  understood,  that  some  persons  were 
endeavoring  to  discover  something  on  which  they  might 
bring  an  action  against  the  defendant,  for  usury  in  his 
dealings  with  him  ;  but  that  the  defendant  need  not  make 
himself  uneasy,  for  he  never  received  any  thing  from  him 
for  the  forbearance  of  this  debt,  and  that  he  would  so 
swear:  and  that  he  further  said,  Pipkin  was  perfectly 
li^illing  to  the  indulgence  given  by  Bond,  and  that  if  Bond 
would  give  a  little  more  indulgence,  he,  McNider,  would 
pay  the  whole  debt. 

'  Two  witnesses  were  examined  to  the  character  of  Mc« 
Nider,  and  they  both  say,  that  they  have  resided  in  the 
same  village  with  him  for  twelve  or  fifteen  years^  and 
that  his  character  is  good,  or  very  fair,  to  use  the  lan« 
guage  of  one  them  ;  and  that  from  their  knowledge  of 
his  general  character,  they  would  believe  him  on  oath. 

Heathy  for  the  plaintiff. 

A.  Moore f  for  the  defendant. 

RcTFFiK,  C.  J.  The  law,  affecting  this  controversy,  has 
been  so  often  discussed  in  modern  times,  that  it  has  come 
to  be  well  understood,  we  believe.  A  creditor  is  not 
bound  to  a  surety  for  active  diligence  against  the  prin* 
eipal ;  for  it  is  the  eontract  of  the  surety,  that  the  prin- 
cipal  shall  pay  the  debt,  and  it  is  his  busine9S  to  see  that' 
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he  doM.    Therefore,  forbearance  merely,  the  omission  to 
sne.  or,  after  suit,  to  take  judgment,  or  to  sue  out  exeoa* 
tion,  although  it  may  be  from  the  wish  not  to  distress  the 
principal,  and  the  consequence  of  communications  from 
him,  and  although  the  creditor  may  not  inform  the  surety 
of  the  principal's  want  of  punctuality,  will  not  discharge 
the  surety.    The  reason  is,  as  was  just  mentioned,  that  it 
is  the  duty  of  the  surety  to  himself,  and  to  the  creditor,  to 
look  to  those  things  himself— -the  ability  and  punctuality  of 
his  principal ;  and,  if  there  be  reason  to  doubt  them,  it  is 
his  own  folly  not  to  ascertain  the  fact,  and  request  the 
creditor  to  press  for  payment,  or,  if  the  creditor  does  not 
choose  (as  he  is  not  bound),  to  incur  the  trouble  and  ex- 
pense  of  suing,  then  to  pay  the  debt  himself,  and  prosecute 
the  claim  in  his  own  name,  or  in  that  of  a  trustee  for  him. 
But  if  the  creditor  parts  from  a  security  held  by  him* 
either  for  favour  to  the  principal  or  from  any  other  mo- 
tive of  bad  faith  to  the  surety,  or,  without  the  privity  of 
the  surety,  makes  a  contract  with  the  debtor  for  for- 
bearance, so  that  he  cannot  rightfully  sue  him,  and  thus 
disables  himself  to  receive  payment  from  the  surety,  and 
transfer  to  him  his  securities  at  any  moment,  the  surety 
may  require  it  of  him :  in  such  cases  he  discharges  the 
surety*    For,  while  the  creditor  is  not  bound  to  diligencet 
he  is  bound  not  to  increase  the  risk  of  the  surety  by  any 
act  of  his ;  and  if  he  does  any  thing  that  has  that  effect». 
he  can  no  longer  look  to  the  surety.    NUhet  v.  Smithy  2 
Bro.  G.  C.  579.    JZeet  v.  Barringion^  2  Yes.   Jr.  539. 
Samvel  v.  Howarth^  3  Meriv.  272.    Bank  of  Ireland  v. 
Beresfard,  6  Dow.  P.  C.  233.    To  these  might  be  added 
many  American  cases  to  the  same  purpose.    Lord  Euk>h» 
in  the  cases,  lays  down  the  rule  almost  in  so  many  words, 
as  it  has  been  just  stated.    And  in  Nisbet  v.  Smithy  where 
the  creditor  had,  at  the  request  of  the  surety,  brought  a 
suit  against  the  principal,  and  dismissed  it,  and  took  a 
warrant  of  Attorney  to  confess  judgment  with  a  stay  of 
• 
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ezecokion  for  three  years,  if  the  interest  should  be  paid* 
Lord  TmraLOw  said,  that  it  was  contrary  to  the  faith  of 
the  action,  which  had  been  broaght,  to  give  credit  to  tho 
priocipal  beyond  the  term  stipulated  in  the  bond ;  and 
tbat,  as  the  creditor  had  thought  fit  to  compromise  the 
action,  under  an  idea,  tbat  the  surety  would  comply,  the 
ease  was  brought  to  the  mere  question,  whether  the  surety 
should  be  obliged  to  remain  bound  for  the  prolonged 
tMrm:  and  he  held,  that  he  should  not. 

It  is  to  be  considered,  then,  whether  there  was  here  an 
indulgence  to  the  principal,  without  the  privity  and  as* 
sent  of  the  plaintiff;  and  whether  that  was  done  upon  an 
agreement  for  forbearance,  which  legally  or  equitably 
put  it  out  of  the  power  of  the  creditor  to  enforce  payment 
firom  the  principal  for  some  period. 

As  to  the  first  parts  of  the  enquir}%  there  can  be  no  dis- 
pute. The  answer  admits  over  and  o\  er,  that  the  defen* 
dant  agreed  to  give  up  the  action  he  bad  brought,  and  to 
indulge  the  principal — how  much  longer,  it  does  not  say. 
Bot,  in  point  of  fact,  the  indulgence  was  extended  for 
eighteen  months  longer  or  more.  Now,  although  that 
suit  had  been  brought  at  the  instance  of  the  surety,  as  in 
Nisbet  V.  Smithy  yet  the  defendant  had  no  communication 
with  the  surety  on  the  subject.  He  says,  that  his  reason 
was  a  conviction,  tbat  the  plaintiff  already  knew,  that 
McNider  intended  to  apply  for  indulgence,  and  that  he 
had  given  his  consent,  that  it  should  be  granted ;  and  bat 
for  that  belief,  that  he  would  not  have  agreed  to  indulge 
at  all.  But  the  plaintiff  denies,  in  general  terms,  all 
knowledge  upon  the  subject,  and  McNider  fully  confirms 
the  denial,  as  far  as  he  had  any  information,  and  states 
positively,  that  be  did  not  show  the  plaintiff  the  sheriff's 
lotler,  nor  communicate  to  him  his  purpose  to  apply  for 
indalgenoe,  nor  his  success  in  the  application  he  made* 
There  is,  therefore,  no  evidence  to  charge  the  plaintiff 
wkh  a  concurrence,  express  or  implied,  in  the  new  ar« 
rangement,  whatever  it  was.    It  is  probably  trui^  accord- 
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ing  to  the  answer,  that  McNider  informed  the  defendantt 
that  the  piaintiff  knew  all  aboat  what  was  going  on^  and 
approved  of  it  entirely.  He*  no  donbt,  on  that  day,  told 
tiie  several  gentlemen  who  have  been  examined  for  the 
defendant,  that  such  were  the  faots.  Bnt  though  his  de* 
elarations  then  may  go  to  his  credit  as  a  witness  in  this 
cause,  they  cannot  establish  affirmatively,  that  he  did 
impart  to  the  plaintiff  the  information,  which  he  now 
swears,  he  did  not.  It  was  a  blind  credolity  in  the  de« 
lendant  to  trust  to  the  representations  of  a  distressed 
debtor,  begging  for  delay,  almost  upon  any  terms,  as  to 
the  wishes  of  his  surety,  that  a  suit,  brought  upon  his 
motion,  should  be  withdrawn  and  a  protracted  indulgener 
extended.  It  was  the  creditor's  duty  to  obtain  the  surety's 
express  concurrence ;  and  it  can  hardly  be  believed,  that 
but  for  some  extraordinary  advantage  expected  from  Mo« 
Nider's  proposal,  the  defendant  would  not  have  asked, 
why  he  did  not  bring  a  letter  from  Pipkin,  and  tell  him, 
then,  to  go  back  .and  get  one. 

Then,  as  to  the  other  point,  whether  there  was  a  bind- 
ing contract  for  forbearance — one  founded  upon  a  eon* 
sideration  and  disabling  the  creditor  for  a  time  to  sue. 
The  statement  in  the  bill  is,  that  in  consideration  of  jl  100 
paid,  or  secured  to  be  paid  by  McNider^s  note  (over  and 
above  the  legal  interest  accruing  on  the  original  bond) 
the  defendant  undertook  to  McNider,  to  forbear  for  a 
year  or  some  other  certain  period.  If  that  be  true,  the 
ease  is  clearly  within  the  principle  we  have  before  laid 
down,  as  extracted  from  the  cases.  That  it  is  substan- 
tially true  the  testimony  of  McNider  folly  establishes,  if 
it  be  credible.  He  says,  that  he  did  not  pay  the  defen* 
dant  any  sum  for  the  indulgence,  bnt  that  he  gave  a  note 
for  SlOO  as  the  consideration  for  his  agreement  to  di»* 
miss  the  suit,  and  forbear  another  suit  for  a  further  eer- 
tain  time  then  named,  though  he  was  unable  in  his  de- 
position to  designate  the  precise  period.  The  defendant 
offers  no  evidence  to  contradict  the  witness,  as  to  the 
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faete  stated  by  bim ;  and  even  the  answer  itself*  as  will 
be  more  distinctly  pointed  oat  hereafter,  does  not  une-. 
qnivocally  oppose  any  part  of  this  testimonyt  and  does 
not  at  all  oppose  a  most  material  part  of  it.  The  de* 
fence  rests  upon  ali  attempt  to  discredit  the  witness  by 
proviDg,  tbat»  in  relation  to  the  concurrence  of  the  plaiii*' 
tiffin  the  arrangement,  he  made  different  representations 
at  the  time  from  those  contained  in  his  deposition  ;  and 
that  such  is  likewise  the  case  as  to  what  he  said  upon  the: 
suhtject  of  usury. 

With  respect  to  the  last,  it  may  be  remarked  at  oaee, 
that  there  is  nothing  in  this  cause  to  shew,  that  he  is  self- 
contradicted.  He  said  the  loan  of  8932  80,  was  made 
without  usury.  He  does  not  now  say  otherwise.  When< 
he  heard  that  some  persons  were  trying  to  discover  a  case 
of  usury,  on  which  they  might  sue  this  defendant  for  the 
penalty,  he  said  that  the  defendant  need  not  be  afraid, 
for  he  would  swear  that  he  had  never  paid  him  money ; 
and  he  does  not  say  the  contrary  now,'  nor  is  it  proved. 
He  says,  he  gave  the  defendant  a  bond  for  8100,  of  usu« 
rious  interest ;  but  it  is  not  pretended  that  he  ever  paid 
it,  and  consequently  neither  the  original  bond,  (for 
9992  80,)  was  thereby  avoided,  nor  the  penalty  incurred. 
All  that  was  in  it,  was,  that  if  sued  on  the  small  bond 
for  $100,  and  he  chose  to  plead  the  statute  of  usury,  that 
bond  would  be  avoided ;  but,  upon  that  point,  it  does  not 
appear,  that  he  ever  spoke. 

The  false  representations  of  the  witness  respecting  his 
pecuniary  condition,  and  the  plaintiff's  knowledge  of  it» 
and  willingness  that  he  should  be  further  indalged,  cer- 
tainly affect  his  credit  materially ;  and  by  themselves — 
their  effect  not  repelled  by  other  circumstances  in  support 
of  his  credit  and  tending  to  shew  that,  in  substance,  his 
evidence  is  true — they  might  impeach  bis  credibility,  so 
far  that  the  Court  could  not  safely  decree  on  his  evidence. 
Bat,  we  think,  that  taking  every  thing  together,  the  con* 
fidence,  ordinarily  due  to  statements  on  oath,  cannot  be 
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denied  lo  those  of  this  witness.  It  is  to  be  fearedy  tkait 
many  men  receiving  and  entitled  to  fall  credit  as  wil* 
nessesy  when  they  find  their  pecnniary  credit  suspected 
and  rain  impending  over  them,  resort  to  very  nnjastlfia- 
ble  shifts  to  conceal  their  condition,  and  are  even  betrayed 
into  representations  positively  qntrae,  in  order  to  pot  off 
the  evil  day  of  an  explosion  and  open  bankruptcy.  Few 
things  are  better  calculated  to  prop  sinking  credit,  than 
to  get  it  to  be  believed,  that  sheriffs,  sureties,  and  money* 
lenders — all  of  whom  are  usually  supposed  to  look  nar- 
rowly into  people's  affairs — have  investigated  one's  con- 
dition, and  are  satisfied,  it  is  sound.  Motives  of  this  kind 
might,  and  probably  did,  influence  the  witness  upon  the 
oeoasions  under  consideration ;  and  this,  and  cases  like 
it  go  far  to  prove  the  wisdom  of  the  rule  of  evidence 
in  the  Queen*8  ccue^  that  evidence  of  the  declarations  of  a 
witness  shall  not  be  heard  to  affect  his  credit,  until  he  has 
been  asked,  whether  he  made  those  declarations,  so  that 
he  may  be  enabled  to  explain  them,  and  his  motives,  in 
the  first  instance.  For,  although  such  falsehoods  are 
very  unjustifiable  upon  whatever  motive  they  be  uttered, 
they  cannot  condemn  a  person  so  far  as  to  render  him  alto* 
gether  unworthy  of  belief,  when  it  appears  that  they  were 
made  upon  such  motives  as  have  been  mentioned,  and 
that,  in  all  other  respects,  he  has  acted  uprightly  and  is 
deemed  by  the  public  at  large  a  man  of  good  character 
and  credible  on  oath.  This  man  is  so  proved  to  be ;  and 
the  defendant  acQUiesoes  in  the  proof,  and  offers  none  of 
a  bad  character.  Then,  there  are  'the  circumstances  of 
the  case,  which  tend  strongly  to  corroborate  his  state- 
ment. The  facts,  that  the  suit  was  dismissed,  and  that 
no  other  suit  was  brought  for  a  long  time  afterwards, 
cannot  be  questioned,  and  are  difiicult  to  be  accounted 
for,  unless  up>on  some  sach  grounds  as  those  stated  by  the 
witness.  But,  above  all,  the  credibility  of  this  statement 
is  placed  almost  beyond  doubt,  because,  although  the  bill 
makes  the  charge  directly,  that  the  defendant  took  the 
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bond  for  jflOO,  as  the  consideration  for  forbearance^  the 
answer  does  not  deny  it  It  is  to  be  noted,  that  the  bill 
says,  the  sum  of  tlOO  was  either  paid  or  secured.  The 
defendant,  as  rightfully  be  might,  demurred  to  that  part 
of  the  billt  which  seeks  a  discovery  of  the  alleged  con* 
•ideration  of  9100. /latd  by  McNider;  but  the  demurrer 
takes  no  notice  of  the  altematire  allegation,  that  if  not 
paid,  it  was  secured  to  be  paid  by  note — which  latter  hap« 
pens  to  be  the  fact  here,  according  to  this  witness.  It  is 
somewhat  surprising,  that  the  plaintiff  did  not  insist  on 
an  answer  to  that  allegation,  as  the  defendant  did  not  ob« 
ject  in  a  legal  way,  by  demurrer,  to  answering  it.  But, 
he  did  not ;  and  consequently  the  plaintiflT  could  not  hare 
safely  set  the  cause  down  for  hearing  on  bill  and  answer, 
as  the  affirmative  allegation  of  the  bill  is  not  established 
by  the  omission  in  the  answer  of  a  denial,  and  the  plain- 
tiff  must  prove  his  case.  But  when  such  proof  is  offered 
by  the  plaintiff  by  calling  a  witness,  who  and  the  defen- 
dant  are  the  only  persons  cognisant  of  the  fact,  it  is  a 
powerful  confirmation  of  the  credit,  to  which  the  wit- 
ness's character  entitles  him,  that  the  defendant,  with  full 
knowledge  of  the  truth,  does  not  venture  to  state  Uie  con* 
trary  on  his  oath.  The  answer  neither  admits  nor  denies, 
that  the  defendant  took  such  a  note.  If  it  had  plainly 
and  positively  denied  it,  the  established  rule  of  the  Court 
would  have  refused  a  decree  upon  the  evidence  of  a  single 
witness  in  opposition  to  it.  But,  although  the  defendant 
submitted  to  answer  the  whole  bill,  except  a  particular 
part,  not  including  this  point,  yet  be  is  not  able  to  deny 
the  essential  fact,  on  which  the  cause  turns,  and  to  whidi 
die  witness  positively  deposes,  and  the  defendant  had 
every  reason  to  suppose  he  would  depose.  What  stronger 
support  to  the  credit  of  the  witness  on  that  point  eouM 
be  asked? 

Then  the  Court  must  declare  it  to  be  established,  that 
tlie  defendant,  as  charged  in  the  bill,  took  a  bond  from 
McNider,  for  jSlOO,  as  the  price  of  giving  him  indulgence 
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on  the  debt  for  which  the  pliuntiff  was  sarety.  That 
was  a  soffioiant  consideration  to  make  the  contract  for 
time  binding,  if  any  particular  time  was  agreed  on,  so  as 
to  coastitate  a  definite  agreement.  Upon  that  point  also 
the  witness  is  positive,  that  there  was  a  precise  time 
named,  though  he  was  then  unable  to  state  it.  On  this 
the  answer  is  not  silent  as  it  was  on  the  other.  The  an* 
swer,  however,  is  far  from  being  direct,  candid,  and  satis* 
factory  on  it.  It  denies  that  the  defendant  '*  entered  into 
contract  or  agreement  with  McNider,  whereby  he  was 
under  any  UgtU  obligation  to  forbear  proceeding  on  said 
bmid,  by  suit,  for  one  moment*''  Now,  this  involves  mat- 
ter of  law  as  well  as  fact ;  and  it  may  be  that  the  salvo 
in  the  defendant's  mind  for  stating  the  matter  thus,  is, 
that  though  he  entered  into  an  agreement,  he  thinks  it  is 
not  legally  obligatory.  He  ought  to  have  set  forth  what 
the  agreement  was,  and  left  it  to  the  Court  to  judge  of 
its  legality  and  obligation.  He  admits  he  granted  indul- 
fsnce  For  what  time,  on  what  consideration,  he  should 
have  said.  There  is  not,  therefore,  such  a  conflict  be* 
tween  the  answer  and  the  witness,  as  precludes  the  Court 
from  decreeing  on  the  testimony  of  a  single  witness* 
But,  if  there  were,  the  evidence  of  the  witness  is  so  sup- 
ported by  corroborating  circumstances,  as  to  give  to  it 
the  preponderanoe.  For,  when  it  is  onee  found  by  the 
Court  that  the  defendant  took  the  bond  of  the  debtor  for 
•100,  the  question  immediately  occurs,  for  what  reason, 
on  what  aooount  was  it  taken  f  To  such  a  questioD, 
there  can  be  but  one  answer,  when  it  is  admitted,  that  at 
the  same  time  the  defendant  ^agreed  to  indulge''  the  deb- 
tor, and  agreed  fbrther,  that,  at  the  next  Court,  he  would 
dismiss  a  suit  he  had  brought  on  this  debt ;  and  that  is, 
that  the  indulgence  agreed  for  must  have  t>een,  at  laasf, 
until  the  next  Court.  Without  proof  to  the  contrary,  it 
must  be  the  eonstraction  of  an  agreement  for  a  price,  to 
withdraw  a  suit  at  a  certain  future  time,  that  the  party 
shall  not  be  at  liberty  to  evade  the  agreement  by  bring* 
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iDg  another  suit  immediately,  or  before  the  time  when 
the  pending  notion  was  to  be  withdrawn.  The  witness 
cannot  speci/y  the  time  fixed  by  the  agreement ;  though 
tiiere  is  every  probability  that  the  forbearance  agreed  for» 
like  that  actually  granted,  was  much  longer.  However* 
that  may  be,  as  men  of  common  sense,  with  even  a  very 
sligbt  acquaintance  with  the  common  course  of  dealingt 
we  arc  obliged  to  perceive,  that  the  parties  must  have 
perfectly  understood,  that  no  suit  should,  at  all  events,  be 
brought  before  the  next  term  of  the  Court.  For  the  pur- 
poses of  the  relief  here,  that  is  the  same  as  a  longer  for* 
bearance,  because,  as  Lord  £li>on  said  in.  The  Bank  of 
Ireland  v.  Beresford,  the  defendant  thereby  put  it  out  of 
his  power  to  make  good  his  engagement  to  enforce  im- 
mediate  payment  from  the  principal,  whenever  the  surety 
should  have  a  right  to  require  him  to  do  so.  And  in  Rees 
v.  Barrington^  after  remarking,  that  the  creditor  had  dis- 
abled himself  to  do  that  equity  to  the  surety,  which  be 
has  a  right  to  demand,  he  proceeded  to  say,  that  it  is  the 
most  evident  equity,  that  the  creditor  should  not  carry  on 
any  transaction  without  the  privity  of  him,  who  must  ne- 
cessarily have  a  concern  in  every  transaction  with  the 
principal  debtor.  He  adds  also,  that  he  could  not  try  the 
cause  by  enquiring  what  mischief  the  forbearance  might 
have  done  to  the  surety ;  for  that  would  go  into  a  vast 
variety  of  speculations,  upon  which  no  sound  principle 
could  be  built  It  may  be,  indeed,  beneficial  to  the  surety^ 
that  a  creditor,  for  example,  should  accept  a  composition 
from  the  debtor ;  yet  it  is  not  for  the  creditor  to  decide 
that  for  the  surety,  and,  therefore,  if  he  does  accept  a 
composition  without  consulting  the  surety,  he  undoubted- 
ly discharges  him.  Bovmwker  v.  Moortf  7  Price,  231* 
Exparte  Oifordf  6  Yes.  807.  But  the  prejudice  to  the 
surety  of  such  dealings  between  the  creditor  and  prinei* 
pal  is  here  clearly  seen,  as  the  evidence  is,  that  the  prin- 
cipal would  have  been  able  to  pay  the  whole  debt» 
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had  the  suit  gone  on,  whereas  he  could  pay  nothing 
when  subsequently  sued,  and  the  surety  had  to  pay  the 
whole. 

The  Court  is  perfectly  satisfied,  that  there  was  a  dis- 
tinct and  definite  agreement  by  the  defendant,  to  forbear 
on  this  debt,  certainly  until  the  succeeding  Court,  and« 
probably,  much  longer ;  and  that  the  defendant's  promise 
of  forbearance  was  founded  on  an  agreement  of  McNider 
to  pay  him  ^100  therefor,  secured  by  his  promissory  note. 
Consequently,  the  plaintiff*  was  discharged,  and  has  now 
a  right  to  recover  back  all  that  he  has  paid  to  the  defen- 
dant for  principal,  interest,  or  costs  at  law,  or  in  equity, 
with  interest  on  the  whole  from  the  time  of  payment ; 
and  there  must  be  a  reference  to  ascertain  the  sum  due 
on  that  footing.  The  defendant  must  also  pay  the  costs 
of  the  cause. 


Per  Curiam.  Decree  accordingly. 
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EX'OR  4  AL. 


WHm  «  toitatar,  vbo  di«d  Mbra  tbe  pmagt  •f  Iht  A«t  tf  1830  (Rev.  8UU 
Ch.  111»  fi^ee.  590  beqvealbud  pptim  tlftvai  to  A.  aii4  B.  ia  trmt  that  tbay 
■honid  eDJoy  Um  produea  of  tbf  ir  own  labor :  HeZtf  •  tbat  tbii  boqnoot  was 
▼oidi  and  ibo  said  A.  and  B.  being  tbe  reiidoary  logateeoi  tbat  tbe  abiolnte 
ppoparty  in  tbo  olaTof  paMod  to  tbom. 

lbM»  fttflbar,  tbat  tbf  Aot  of  1830  did  not  aflbct  tba  eoMtractioB  of  tbii 
doviot,  tbo  tMtator  baring  diod  bofora  tbo  ptfMgo  of  tbat  Aet. 

Tbo  caioi  of  Haywood  v.  Craven's  Ex're,  2  Car.  Law  Rop.  557,  Wtighi 
rnnd  Seake  ▼.  Lowe**  Ex*r,  3  Mnr.  354,  Ttuner  t.  Whithead,  3  Hawka 
mh  Huokaiy  t.  Jom#,9  Hawko  190,  White  r.  Grttn,  1  Irad.  Eii.49,  otUd 
•ad  appcoTod. 


Clause  romoved  from  the  Court  of  Eqaity  of  OraDf  e 
CoaQty»  at  the  Spring  Term,  1846,  by  consent  of 
parties. 

The  facts  of  this  ease  are  not  controverted,  and  are  as 
follows :  Dr.  Umstead,  formerly  of  Orange  County,  died 
in  tbe  year  1829,  having  made  his  last  will  and  testament. 
In  it,  he  gives  to  his  friends.  Catlett  Campbell  and  Thomas 
D.  Benaehan,the  plaintiff's  testator,  who  are  also  appoint* 
ed  his  executors,  *'  a  negro  slave  Dicey,  apd  her  two  chil- 
dren, Emeline  and  Harriett,  in  special  trust  and  confi- 
dence, and  to,  and  for  the  purposes  hereinafter  mentioned, 
tbat  is  to  say,  that  my  said  friends,  so  soon  after  my  de- 
eease,  as  they  shall  deem  it  expedient,  shall  take  the  ne- 
oessary  legal  steps,  to  have  said  slave  Dicey  and  ber  two 
children  manumitted  and  liberated,  and,  in  the  meaa 
time,  until  such  manumission  shall  be  efiected,  it  is  my 
will  and  desire,  that  the  labour  of  such  slaves,  and  the 
profits,  and  proceeds  thereof,  shall  enure  ta  the  use  and 
benefit  of  the  aforesaid  slaves  only,  and  to  the  benefit  of 
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no  other  person  whatever.  And  in  farther  trust  and  d6n<* 
fidenoe,  that  in  ease  the  said  trustees  should  fail  in  effect* 
ing  the  manumission  of  said  slaves,  from  any  cause»  then, 
and  in  that  case,  the  labour  of  said  slaves,  and  the  profits 
thereof,  shall  continue  to  enure  to  the  only  proper  use  and 
benefit  of  said  slaves  and  their  issue,  so  long  as  they,  &t 
any  of  them,  shall  live/'  After  making  several  other 
devises,  and  bequests,  the  testator  devises  as  follows : 
**  I  devise  and  bequeath  to  Catlett  Campbell,  and  Thomas 
D«  Bennehan,  their  heirs,  and  assigns  for  ever,  all  the  rest 
and  residue  of  my  estates,  both  real  and  personal."  This 
will  was  duly  proved,  and  the  executors  accepted  the  trust  l 
And  at  September  Term  1829,  of  Orange  Superior  Court, 
filed  their  petition  for  the  emancipation  of  the  slaves,  and 
procured  a  decree  to  that  effect,  as  to  Dicey,  the  mother, 
but  the  Court  refused  to  emancipate  the  children.  Erne* 
line  and  Harriett.  Catlett  Campbell  died  in  1845,  having 
0iade  his  last  will  and  testament,  in  which,  after  stating 
the  trust  reposed  in  him  and  Mr.  Bennehan,  he  devises 
as  follows :  **  I  do  most  earnestly  entreat  Mr.  Bennehan 
(if  in  his  power)  to  perform  the  trust  thus  confided  to  us, 
by  our  mutual  friend ;  and  I  give  to  my  executors  full 
power,  to  release  any  interest  which  I  may  have  in  said 
negroes,  or  their  increase,  present  and  future,  to  Mr.  Ben- 
nehan, to  enable  him  to  accomplish  this  purpose,  if  such 
release  is  neeessary,  or  to  sell,  or  convey  them  to  any 
other  person  or  persons,  for  a  nominal  price,  for  the  pur* 
pose  of  efiectiog  their  freedom,  as  I  do  not  desire  that 
they  should  ever  be  considered  any  part  of  my  estate." 
The  defendant,  Mr.  Norwood,  alone  qualified  as  executor 
of  Mr.  Campbeirs  will,  and  took  into  his  possession,  all 
the  negroes  held  by  his  testator,  under  the  will  of  Dn 
Umstead.  The  other  defendant,  being  a  creditM"  of  Mr* 
Campbell,  sued  his  executor,  obtained  a  Judgmenti  and 
bad  his  execution  levied  on  the  interest  of  Mr.  Campbell 
in  these  negroes.    It  is  alleged,  that  the  estate  of  Mt* 
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Campbell  is  unable  to  pay  this  judgment,  without  sub* 
jecting  his  interest  in  the  slaves  to  the  execution. 

The  bill  charges,  that  the  trust,  created  by  the  will  of 
Dr.  Umstead,  was  such  an  one,  as  was  not  contrary  to  the 
laws  of  the  State,  and,  if  invalid  at  the  death  of  the  testatoFi 
was  good  by  the  Act  of  1830  and '31,  regulating  the  pro* 
ceedings,  to  procure  the  emancipation  of  slaves,  and  that 
by  the  death  of  Mr.  Campbell,  the  trust  survi  vedto  the  plain- 
tiff's testator,  whose  executor  is  now  ready  and  willing  to 
carry  it  into  execution.  But  if  the  Court  should  be  of  opin* 
ion,  that  the  trust,  attempted  to  be  created,  is  void,  and  that 
under  the  residuary  clause,  Mr.  Campbell  had  any  indi- 
vidual property  in  said  slaves,  then,  that  a  partition  may 
be  decreed  between  the  plaintiff  and  the  estate  of  Mr. 
Campbell,  to  enable  the  former  to  perform  his  duty,  in 
emancipating  those  of  the  slaves  which  may  be  allotted 
to  him.  and  prays  an  injunction  to  stay  the  sale  in  the 
mean  time. 

Badger^  Waddell  and  /•  ff.  Brf/an,  for  the  plaintiflf. 
Norwood  and  Iredell ^  for  the  defendants. 

Nash,  J.  There  can  be  no  doubt,  that  the  trust  at* 
tempted  to  be  created  by  the  will  of  Dr.  Umstead,  was 
void.  Such  was  the  settled  law  of  this  State,  at  the  time 
of  the  testator's  death.  It  was  considered  contrary,  not 
only  to  the  policy  of  the  State,  but  to  the  statute  law,  to 
sustain  such  trusts.  They  have  been  uniformly  held  to 
be  void,  and  the  executors  declared  trustees,  for  the  next 
of  kin,  or  the  residuary  legatees.  The  leading  case  upon 
the  subject,  is  Haytvood  v.  CraverCs  executors^  %  Car.  Law 
Repository,  557.  It  has  been  followed,  and  the  principlci 
upon  which  it  was  decided,  been  repeatedly  recognised  in 
this  Court,  Wright  4"  Scales  v.  Lowers  Executors,  2  Mur. 
354.  Turner  v.TrAiYA«ad,  2  Hawks  621.  Huckaby^Wife 
4"  others  v.  Joms  ^  others,  2  Hawks  ISO.  Wfiite  v.  Green 
4-  others,  1  Ired.  Eq.  49.    We  do  not  therefore,  conjiider 
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it,  at  this  day,  an  open  question.  The  trust*  intended  by 
the  will,  being  void,  the  executors  became  trustees  for 
those  who  are  entitled.  In  this  case,  the  next  of  kin  can- 
not take  the  negroes,  because  there  is  a  residuary  clause* 
into  which  they  fall,  as  not  being  disposed  of  by  the  will. 
Davie  v.  King^  2  Ired  Eq.  204.  Jones  v.  Perry,  3  Ired  Eq. 
200.  The  residuary  legatees  are  the  executors  them- 
selves ;  they  therefore,  under  the  will,  took  the  slaves 
Dicey  and  her  children,  absolutely  and  free  from  all  trusts, 
and  held  them  as  tenants  in  common,  each  being  entitled 
to  an  undivided  moiety.  The  interest  of  Mr.  Campbell 
was  subject  to  his  disposition,  either  by  sale,  or  gift  dur- 
ing his  lifetime,  or  by  his  will,  and  by  his  will  he  does, 
in  substance,  give  it  to  the  plaintiff,  for  the  purpose  of 
effectuating  the  intention  of  his  testator.  Dr.  Umstead. 
This  bequest  of  Mr.  Campbell,  is  a  valid  one,  as  made 
since  the  passage  of  the  Act  of  1831,  and  Mr.  Bennehan 
held  his  own  sluirc,  or  moiety,  discharged  of  the  trust,  and 
the  moiety  or  share  of  Mr.  Campbell,  subject  to  the  trusr, 
as  directed  by  his  will.  Mr.  Campbell,  however,  could 
not  so  dispose  of  his  interest  in  the  slaves,  as  to  freo  them 
from  the  claims  of  his  creditors.  Upon  his  death,  it  be* 
came  a  part  of  the  assets  of  his  estate  in  the  hands  of 
his  executors,  and  was  liable  to  the  execution  of  the  other 
defendant,  as  well  as  to  other  creditors. 

The  Act  of  1830  can  have  no  effect,  upon  the  devise, 
contained  in  Df.  Umstead's  will.  Before  its  passage  the 
legacy  had  vested  in  the  residuary  legatees,  and  it  could 
not,  nor  was  it  so  intended  by  the  legislature,  divest  the 
interest  so  acquired.  The  legatees  held  the  property  as 
it  passed  to  them,  at  the  death  of  the  testator. 

The  plaintiff  is  entitled  to  have  partition  of  the  slaves, 
according  to  the  prayer  of  the  bill,  and  he  is  entitled,  an* 
der  the  will  of  Catlett  Campbell,  to  have  delivered  to 
him,  all  of  such  slaves  as  may  be  set  apart  for,  or  allotted 
to  bis  executor,  as  the  share  of  Mr.  Campbell,  and  which 
arc  not  needed  to  dirschargc  the  debts  of  his  testator. 
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There  must  be  a  reference  to  the  master*  to  enquire  the 
nttmber«  names,  and  value  of  all  the  slaveSy  and  to  make 
an  equal  division  of  thenu  as  near  as  may  be,  in  the  first 
place,  between  the  plaintiff,  and  the  defendant  Norwood, 
as  executor  of  Campbell,  and,  from  the  importance  of  that 
division  to  the  negroes,  and  their  equal  right  to  emanci- 
pation,  as  far  as  it  can  lawfully  be  effected,  it  is  proper 
the  division  should  be  made  by  lot  It  must  also  be  re* 
ferred  to  the  master,  to  take  an  account  of  the  estate  of 
Catlett  Campbell,  that  hath,  or  ought  to  have  been,  or 
may  be  received  by  the  defendant,  Mr.  Norwood,  as  his 
executor,  and  of  the  administration  thereof,  and  also  of 
the  debts  of  the  said  Campbell  remaining  unpaid,  and  of 
the  charges  of  administration ;  and  the  master  will  par« 
tionlarly  report  whether  Mr.  Norwood  hath,  or  will  have» 
assets  of  his  testator,  sufficient  to  discharge  the  judgncienl 
obtained  by  the  other  defendant,  or  any,  or  what  part 
thereof,  or  to  discharge  the  other  debts  of  his  testator, 
Campbell,  if  any,  or  some  part  thereof,  and  what  part, 
exclusive  of  said  Campbell's  share  of  the  said  slaves ;  and 
if  he  should  find  that  any  of  the  said  debts,  or  oharges 
will  remain  unpaid,  after  applying  thereto  all  the  assets 
of  the  testator,  exclusive  of  his  share  of  said  negroes,  the 
master  must  further  enquire,  what  balance  will  remain 
due  for  the  debts  and  charges  aforesaid,  whether  it  will 
require  the  whole  of  the  said  Campbell's  half  of  said 
slaves,  or  only  a  part  thereof  to  be  sold  for  the  payment 
of  such  balance,  and,  if  the  latter,  the  master  will  design 
nate,  by  lot,  a  sufficient  number,  to  be  sold  for  that  par* 
pose. 

Psm  Curiam.  Decree  accordingly. 
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Th*  Aet  of  Um  General  Anembly,  of  1S27,  relative  to  the  eoDitrttction  oC 
limHatioMi  over  in  will  aAer  a  "  dying  wtthont  nrae"  ito.  whioh  was  rati- 
fied on  Ibe  7Ui  day  of  January,  1898,  and  directo  that  it  shall  not  apply  to 
wills  made  before  the  15ib  day  of  Jannary  next,"  most  be  conatraed  to 
speak  from  the  first  day  of  fbe  seaion,  which  was  in  November  1827  and 
thoFofore  it  went  into  operation  on  the  15th  of  January,  1828. 

A  testator  in  Fehraary  I8S8  bOqneathed  a  negro  giii  to  A«  and  B.  '•  and  if 
they  should  die  withont  an  heir  or  heirs  lawfully  hsgetteni  the  said  negro 
dto.  to  return  to  my  children*'.  The  testator  had  eight  children  living  then 
and  aleo  at  the  time  of  his  death.  Held,  that  they  took  under  this  will 
an  immediate  interest,  which  was  transmissible  to  their  executon  or  ad- 
minlstraten. 

A  peisoB,  who  has  rsoeived  negroes  from  his  father  or  father  in  law  under  a 
parol  gift  or  loan,  is  but  a  bailee  and  cannot  avail  himself  of  the  statute  of 
limitations. 

As  to  land,  where  one  of  several  tenants  in  common  has  the  actual  adverse 
pooMsrion,  claiming  the  whole  to  be  in  himself,  the  other  claimants  must 
rseever  thsir  sbarss  in  ejectment,  before  they  can  come  into  a  Court  of 
Equity  for  partition :  but  (he  rule  is  not  so  as  to  pevMual  chattels,  beoauso 
one  tenant  in  common  of  a  perBonal  chattel  eannot  recover  from  his.  co« 
tenant  at  law,  except  for  the  destruction  of  the  thing  or  lis  disposition  In 
•nch  way  that  it  cannot  be  had  for  the  porpoee  of  partition. 

Though  a  husband  may  assign  or  release  the  wife's  sAosestn  Meti^mt  or  oonvey 
her  expectant  legal  interest  in  pemMial  chattels*  yet  if  he  do  not  asiign  re- 
lease, or  convey  them  during  the  coverture,  they  survive  to  her  or  to  bar 
repreeentative.  . 

Where  neither  of  several  tenants  In  common  has  posaession  of  the  slaves 
claimed  in  oommon,  but  they  are  in  possesion  of  another  perwn  claiming 
ndvenely,a  bill  in  Equity  for  pertitioa  eannot  bo  maintained,  until  the 
tenants  have  recovered  at  law,  although  the  poison  haviiig  such  possesuon 
be  made  a  party  defendant  to  the  Bill. 

The  casee  of  Xcwit  v.  SnUth,  1  Ired.  145,  C^Uier  v.  Poi  1  Dev.  £q.  55,  PmU 
msr  ▼.  Fauetit  %  Dev.  940,  Oresn  ▼.  JUrrU^  3  Ired.  910,  Mmrtin  v.  Aer* 
dtn,  9  Dev.  and  Bat  504,  0«rr«lf  t.  WhiUt  8  Ired.  Eq.  135,  lewis  ir. 
Wosseii,  3  Dev.  398,  Jonrs  v.  ZoUieofler,  No.  Ca.  T  R.  819  and  9  Hawka 
833,  Burnet  v.  Roberts,  4  Dev.  81,  Knight  v.  Leajbe,  9  Dev.  and  Bat  193, 
WkUbie  V.  Fnzier,  1  Hay.  975,  Blount  v.  Haddock,  9  Hay.  183  and  Cen« 
B.  75,  McCMtp  V.  BfowU,  Con.  R.  98,  Johnston  v.  Puitenr,  Con.  It  484 
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NorJUet  t.  HarrU,  Con.  R.  517,  and  McBride  v.  Choate,  3  Ired.  Eq.  610, 

cited  and  approved. 
The  caM  of  LewU  w.  Mines,  1  Hay.  378  over-ruled. 
The  caae  of  Hearne  v.  JSTetan,  3  Ired.  34  commented  on. 


Cause  removed  from  the  Court  of  Equity  of  Carteret 
County*  at  the  Fall  Term,  1847,  by  consent  of  parties. 

Jabez  Weeks,  the  elder,  by  his  will,  executed  on  the 
23d  day  of  February,  1828,  bequeathed  as  follows :  **Item. 
I  give  and  bequeath  unto  my  grand-son,  William  Bell* 
apd  my  grand-daughter,  Caroline  Bell,  one  negro  girl 
named  Sophy,  to  them,  their  heirs  and  assigns  forever ; 
and  if  they  should  die  without  an  heir  or  heirs  lawfully 
begotten,  the  said  negro  girl  and  her  increase,  that  may 
come  hereafter  to  return  to  my  children."  The  grand- 
children, William  and  Caroline,  above  named,  were  the 
the  only  issue  of  the  testator's  daughter,  Vashti,  by  her 
husband  Abner  S.  Bell ;  and  she,  Vashti,  died  before  the 
making  of  the  will.  The  testator  died  in  August  or  Sep- 
tember, 1828,  leaving  four  sons  and  four  daughters  sur- 
tiving  him ;  namely  :  Elijah,  Jesse,  Isaac,  and  Jabez,  and 
!lizabeth,  Rebecca,  Sarah,  and  Mary,  who  were  all  bom 
efore  the  making  of  the  will.  Elijah  was  appointed  the 
executor  of  the  will,  and  proved  it  in  October,  1828. 
Upon  the  marriage  of  Bell  with  his  first  wife,  Vashti,  in 
1824,  the  testator  put  into  his  possession  the  girl  Sophy 
and  she  remained  there,  when  the  testator  made  his  will 
and  died.  After  the  death  of  his  first  wife,  Abner  S.  Bell, 
in  the  testator^s  life  time,  married  the  testator^s  daughter 
Elisabeth ;  who  died,  as  also  did  the  daughter  Rebecca, 
daring  the  lives  of  William  and  Caroline  Bell — ^the  latter 
of  whomt  Caroline,  died  on  the  4th  of  October,  1829,  and 
the  former,  William,  on  the  17th  of  January  1842.  In 
March  1830,  Abner  S.  Bell,  procured  himself  to  be  ap- 
pointed the  guardian  of  his  son  William,  Elizah  Weeks, 
the  son  and  executor  of  the  testator,  took  administration 
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of  the  estates  of  his  deceased  sisters  Elizabeth  and  Re* 
becca. 

The  bill  was  filed  in  March  1843,  against  Elijah  Weeks 
and  Abner  S.  Bell,  by  the  other  children  of  the  testator  or 
the  executors  of  those  of  them  who  have  died.  It  states 
that  the  woman  Sophy  has  issae  a  large  number  of  chil- 
dren, and  that  all  of  them  are  in  the  possession  of  the 
defendant  Abner  S.  Bell,  who  refuses  to  produce  and  de-* 
liver  them  np,  alleging  that  ho  is  entitled,  in  right  of  bis 
late  wife  Elizabeth,  to  a  share  thereof,  as  tenant  in  corn* 
mon  with  the  other  children  of  the  testator.  The  prayer 
is,  for  a  discovery  of  the  number  and  names  of  the  ne- 
groes and  for  their  production,  and  partition  into  eight 
shares,  one  for  each  of  the  testator's  children  or  the  exec- 
utors or  administrators  of  such  of  them  as  are  dead,  and, 
if  partition  cannot  be  made  specifically,  that  a  sale  may 
be  decreed  for  that  purpose. 

The  defendant,  Elijah  Weeks,  answers,  that  he  as- 
sented to  the  legacy  of  the  girl,  Sophy,  and  delivered  her 
to  the  defendant,  Abner  S.  Bell,  as  the  guardian  of  his 
two  children,  shortly  after  the  death  of  the  testator  ;  and 
that,  after  the  death  of  Caroline  and  William,  he  ap- 
plied to  the  defendant  Abner  S.  Bell,  to  surrender  the  ne- 
groes, that  they  might  be  divided,  but  '*  he  denied  the 
right  of  the  plaintiffs  and  this  defendant  to  any  part  or 
share  of  said  slaves,  and  refused  to  surrender  them.'' 
This  defendant  submits,  that  only  such  of  the  children  of 
the  testator,  as  survived  William  and  Caroline  Bell  are 
entitled  to  the  negroes,  and  he  insists  that  under  the  will 
they  do  belong  to  such  survivors,  and  he  assents  to  a  sale 
for  the  purpose  of  making  a  division  between  them. 

The  answer  of  Bell,  after  admitting  the  will,  death  of 
the  testator,  the  number  and  names  of  the  children  and 
their  deaths,  as  before  stated,  sets  forth,  "that  in  the  year 
1824,  in  the  life  time  of  the  said  Jabez  Weeks,  the  elder, 
and  of  Vashti,  who  was  then  the  wife  of  this  defendant, 
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and  a  daughter  of  said  Jabe2»  he,  this  defendant,  beeame 
possessed  of  the  said  negro  Sophy,  aged  about  1 7  years, 
and  that  he  has  ever  since  had  said  negro  in  his  posses- 
sion, claiming  her  and  her  increase,  adversely  to  the 
world,  and  particularly  to  the  said  Jabez,  the  testator, 
and  the  said  Caroline  and  William,  and  the  plaintiffs : 
and  that  in  or  about  the  year  1830,  the  said  Elgah,  the 
executor  of  said  Jabez,  demandrd  the  said  negro  Sophy 
and  her  increase  from  this  defendant,  who  refused  to  de« 
liver  them  to  him,  claiming  the  title  to  be  in  him,  this 
defendant." 

The  answer  then  sets  forth  the  names  and  ages  of  the 
negroes,  and  admits  that  the  defendant  refused  to  give 
them  up  to  the  complainants ;  but  he  says  he  so  refused, 
because  he  denied  any  title  to  them  in  any  of  the  com* 
plainants,  or  that  he  was  tenant  in  common  with  them. 
The  answer  then  insists,  that  the  slave  Sophy  vested  u\h 
solutely  in  William  and  Caroline  Bell,  under  their  grand- 
father's  will,  and  that  the  limitation  over  is  void  ;  and 
fhrther,  if  that  be  not  so,  that  then  the  title  of  the  re- 
mainder-men  is  a  legal  title  upon  which  there  is  a  com* 
plete  remedy  at  law»  against  the  defendant,  if  he  be  a 
wrongdoer.  The  defendant,  further,  insists  upon  the 
statute  of  limitations. 

Upon  replication  to  the  answers,  evidence  was  taken, 
that  about  the  beginning  of  the  year  1829  or  1830,  Elijah 
Weeks,  as  the  executor  of  his  father,  applied  to  the  de* 
fendant.  Bell,  for  the  negroes,  for  the  purpose  of  hiring 
them  out  for  the  benefit  of  the  children  William  and 
Caroline,  and  that  Bell  became  displeased  and  refused  to 
give  them  up,  saying  that  he  was  as  capable  of  being  the 
guardian  of  his  children  as  Weeks  was,  and  that,  after 
Bell  was  appointed  the  guardian  of  his  son  (in  March 
ISM,)  he  put  up  the  negroes  for  hire,  and  bid  them  off 
himself  two  or  three  years. 

J,  H.  Bryan,  for  the  plaintiffs* 
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No  counsel  for  the  defendants. 

RuFPiVy  C.  J.    There  is  no  doabt  upon  the  constmctiou 

of  the  will.    It  is  elear»  that,  before  the  Act  of  1827,  a 

limitation  over  after  a  dying  without  an  heir,  or  heirs  of 

the  body,  is  too  remote ;  and  it  is  equally  dear,  that  by 

that  Act,  such  a  limitation  is  made  good,  by  construing  it 

to  be  a  limitation  to  take  effect  at  the  death  of  the  person 

without  having  an  heir  living  at  the  time  of  the  death. 

The  question  upon  this  point  is,  then,  whether  the  Act  of 

1827  operates  upon  this  will,  or  not.    The  session  of  the 

General  Assembly  of  that  year  began  on  the  19th  day  of 

November  1827 ;  but  this  act  was  ratified  and  signed  by 

the  Speakers  of  the  two  Houses  on  the  7th  day  of  January 

1828,  and  has  a  proviso,  **  that  the  rule  of  construotion, 

contained  in  this  Act,  shall  not  extend  to  any  deed  or 

will  executed  before  the  15th  day  of  January  next."    The 

enquiry  is,  whether  the  Act  was  in  force  from  the  15th 

of  January  1828,  or  1820;  and  that  depends  upon  the 

period  to  which  the  word  next  relates.    It  means  **  next 

after ;"  but  ^'next  after"  what  7    The  adjective  nextf  no 

doubt,  agrees  with  ''January,"  and  not  with  the  "day"  of 

that  month :  meaning  ''next  January,"  and  not  *'the  next 

fifteenth  day  of  January."    If  therefore,  next  relate  to  that 

point  of  time,  when  the  Act  was  finally  passed,  it  would 

not  be  in  force  until  January  15th,  1839.    But  we  be« 

lieve,  that  the  rule  of  construction  is  too  inveterate  to  be 

resisted,  that  unless  an  Act  refers  to  its  ratification  as  the 

time  from  which  it  speaks,  it  must  be  considered  as  speak. 

ing  by  relation  from  the  beginning  of  the  session  of  the 

legislature,  at  which  it  passes,  in  the  same  manner  that 

a  judgment  relates  to  the  first  day  of  the  term.    By  the 

Act  of  1799,  the  laws  are  to  be  in  force  only  after  thirty 

days  from  the  end  of  the  session,  unless  the  commenoe* 

ment  of  their  operation  be  in  the  Acts  themselves  othet^ 

wise  directed.    Here,  that  has  been  done ;  and  the  diffi« 

culty  is  in  fixing  upon  the  time  meant  in  the  statute  it- 
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self.  Now,  if  the  words  had  been,  that  the  Act  should 
take  effect,  ••from  and  after  the  passing  of  the  Act,"  un- 
questionalxly  the  relation  would  have  been  to  the  first  day 
of  the  Session.  Lutlcss  v.  Ilobncs,  4  T.  R.  660.  So  where 
an  Act  laid  a  duty  on  rice,  *•  hereafter  to  be  exported,*'  it 
was  held,  by  the  opinion  of  the  twelve  Judges  that,  here* 
after  referred  to  the  beginning  of  the  session,  and  that  a 
duty  was  due  on  rice  exported  after  the  session  began, 
but  before  the  Act  was  in  fact  passed.  Panter*s  case,  6 
Bro.  P.  C.  563.  Certainly,  that  was  a  remarkable  in- 
stance of  the  application  of  the  principle,  producing  mani- 
fest injustice.  In  the  case  before  us,  happil}',  it  pro- 
daces  no  injustice  ;  for  doubtless,  it  effects  the  real  in- 
tention of  this  testator,  and  is  a  proper  application  of 
a  beneficent  rule  of  construction,  which  the  legislature 
found  necessary  to  prevent  the  frustrating  of  the  inten- 
tions of  testators  upon  technical  grounds.  The  case 
of  Brown  v.  Brown,  3  Ire.  134,  was  cited  at  the  bar  to 
shew,  that  the  Court  had  already  construed  the  Act  of 
1827, as  operating  on  wills  made  after  January  15tb,  1828, 
Bat  that  is  giving  to  the  remark  in  that  case  more  weight 
than  it  ought  to  have ;  for,  when  the  opinion  was  giveoi 
the  original  Act  was  not  looked  at,  but  its  contents  were 
taken  upon  trust  from  the  Rev.  St  c.  43,  s.  7.  That 
could  not  use  the  term  ^  next,"  but  necessarily  designated 
the  particular  day  from  which  instrum<2nts  bad  been  ope- 
rated on  by  the  Act  of  1S27;  and  that  day  is  January 
15tb,  1838.  For,  undoubtedly,  the  Legislature  of  1836 
did  not  mean  to  carry  back  the  rule  of  construction,  by 
virtue  of  the  law  of  that  year,  to  a  year  earlier  than  it 
had  been  fixed  by  the  law  of  1827  ;  but  the  day  fixed  in 
1831  is  that  which  was  understood  as  having  been  in- 
tended in  1827.  So  that,  although  there  has  really  been 
heretofore  no  judicial,  there  has  been  a  legislative,  expo- 
sition of  the  Act  of  1827,  which  is  entitled  to  the  highest 
respect.  Consequently  the  Court  must  now  hold,  in  con- 
formity with  the  general  and  ancient  principle,  and  with 
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the  particular  sense  given  to  the  Act  of  1827,  by  the  Leg-* 
islatare,  that  *'tbe  15th  day  of  January  next"  meant 
**  next  after'*  the  commencement  of  the  session  in  Novem* 
ber  1827 ;  and  therefore  that  the  limitation  over  to  the 
testator's  children  is  good. 

There  is  no  difficulty  as  to  the  persons,  who  take  under 
the  limitation  to  the  testator's  children.  There  were 
eight  children  living,  when  the  testator  made  his  will, 
and  when  he  died,  and  no  other  M'as  afterwards  born.  As 
the  limitation  is  not  to  "  surviving  children,**  but  to  "  my 
children."  all  of  the  children  took  immediate  interests, 
that  were  transmissible  to  executors.  Devisene  v.  Mullo^ 
1  Bro.  C.  C.  530,  Atto,  Geru  v.  Crispin,  Id.  388,  Lewis  v. 
Smith,  1  Ired.  145. 

The  defence,  founded  upon  an  adverse  possession  and 
the  statute  of  limitations,  would  be  unavailing,  and  the 
plaintiffs  would  have  a  decree,  were  there  no  other  more 
serious  objection  to  the  bill.  The  defendant  artfully 
avoids  stating  from  whom  or  upon  what  terms  he  acquired 
the  possession  of  ^he  woman  Sophy — the  answer  saying 
merely,  that  in  the  life-time  of  Jabez  Weeks  the  defen- 
dant became  possessed  *'  of  the  slave  and  has  had  pos- 
session ever  since,  claiming  her  as  his  own,  and  adversely 
to  the  testator,  the  defendant's  children,  ihe  plaintiffs  and 
all  the  world."  But  it  is  charged  in  the  bill,  and  estab- 
lished by  the  proofs,  that  the  slave  belonged  to  the  testa- 
tor, and  that,  shortly  after  the  marriage  of  the  defendant 
with  his  first  wife,  about  1824,  the  testator  sent  the  negro 
to  the  defendant.  It  is  clear,  then,  that  the  defendant 
held  her  as  a  bailee,  either  upon  an  express  loan,  or  a 
gift  by  parol  from  his  father-in-law;  and  therefore  his 
possession  was  not  adverse  and  could  not  set  the  statute 
in  motion.  Collier  v.  Foe.  1  Dev.  Eq.  55,  Palmer  v.  Fan- 
cett,  2  Dev.  210,  Green  v.  Harris,  3  Ired.  210.  That  was 
the  state  of  things  when  the  testator  died.  There  is  then 
an  attempt  to  bring  the  case  within  the  rule  of  Martin 
\\  Harden,  2  Dev.  and  Bat.  504,  by  alleging,  that,  after 
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the  death  of  the  testator,  his  executor,  Elijah  Weeks,  de- 
manded the  slaves  then  in  es9e  from  the  defendant,  and 
that  he  refused  to  deliver  them,  ^  claiming  the  title  to  be 
in  himself.'*  But  the  defendant  has  not  at  all  established 
such  a  demand,  and  refusal,  as  he  pretends.  On  the  con- 
trary, the  plaintiffs  have  proved  to  the  satisfaction  of  the 
Court,  that  the  defendant  did  not  set  up  a  title  in  himself, 
but  impliedly  disavowed  it.  For,  when  the  executor  ap« 
plied  for  the  negroes,  he  told  the  defendant  that  his  ob« 
jeot  was  to  hire  them  out  for  the  benefit  of  the  defen- 
dant's infant  children,  to  whom  they  had  been  bequeathed 
— which  was  in  itself,  an  assent  to  the  legacy ;  and  the 
defendant,  so  far  from  setting  up  a  claim  of  his  own  and 
refusing  for  that  reason  to  surrender  them,  distinctly  pats 
his  refusal  upon  the  ground,  that  he  would  himself  be 
the  guardian  of  his  children,  as  he  was  as  fit  for  that 
office  as  Weeks  was.  Accordingly,  soon  afterwards  he 
became  the  guardian  of  his  son,  the  daughter  being  then 
dead  ;  and  he  hired  out  the  negroes  for  two  or  three  years. 
It  is  clear  that  the  hiring  was  in  the  character  of  guar- 
dian, as  he  bid  them  in  himself.  The  statute  of  limita- 
tions, therefore,  does  not  affect  the  case,  as  the  defendant's 
possession  was  never  adverse,  but  that  either  of  bailee 
or  guardian,  up  to  the  death  of  the  son,  which  happened 
about  a  year  before  the  bill  was  filed.     -^ 

Another  objection,  however,  is  taken  in  Bell's  answer^ 
which  seems  to  be  fatal  to  the  bill.  It  is,  that  the  title 
of  the  other  parties  is  legal,  upon  which  they  can  have 
complete  remedy  at  law.  The  bill  purports  to  be  founded 
on  a  tenancy  in  common  of  the  slaves,  and  a  right  to  have 
A  partition  of  them.  Upon  that  supposed  state  of  the 
case,  the  answer  of  Bell  insists,  that  he  was  in  the  ad- 
verse possession  at  the  beginning  of  the  suit,  and  there- 
fore that  the  plaintiffs  must  establish  their  title  at  lawt 
before  they  can  have  the  decree  they  seek  here.  But, 
restricting  the  objection  to  that  single  point,  it  does  not 
seem  very  formidable.    It  is  true  that  is  the  rule  in  re- 
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tpeot  to  land.    Bat  the  reason  is.  that  an  ejectment  may 
be  maintained  by  one  tenant  in  common  against  anotheri 
upon  an  actual  caster,  or  upon  an  exclusive  possession  by 
one,  who  denies  all  right  in  the  other  and  claims  the  whole 
for  himself.    The  Court  of  Equity,  therefore,  requires  the 
plaintiff  to  recover  his  share  in  ejectment  or  otherwise 
get  into  possession,  before  there  will  be  a  decree  for  par* 
tition.    Garrett  v.  Wkite^  8  Ired.  Eq.  131.    But  there  \ 
cannot  be  a  like  rule  with  respect  to  personal  things ;  for 
joint*tenants  or  tenants  in  common  cannot  maintain  de« 
tinue  against  each  other  for  a  share  of  such  a  chattel, 
nor  even  have  trover  or  trespass,  except  for  the  destruc- 
tion of  the  thing  or  its  disposition  in  such  way  that  it 
cannot  be  had  {w  the  purpose  of  partition.    Lucas  t. 
WasMOUf  3  Dev.  398.    Of  necessity,  therefore,  when  the 
law  gives  the  power  to  one  of  the  owners  to  compel  par* 
tition  of  slaves,  the  Court  to  which  the  application  is 
made,  must  decide  the  title,  or  have  it  decided  under  its 
direction.    Then  as  to  coming  into  the  Court  of  Equity 
for  that  purpose,  it  is  to  be  observed  that  partition  is  one 
of  the  subjects  of  settled  equitable  jurisdiction,  although 
the  estate  be  legal  and  the  partition  may  be  made  upon 
writ  at  law.    it  is  assumed  upon  the  grounds  of  the  mora 
convenient  and  perfect  relief  in  the  Court  of  Equity,  by 
reason  of  the  power  of  the  Court  to  enforce  the  discovery 
and  production  of  title  papers,  and  an  account  for  profits 
and  ootlays,  and  apportioning  the  expenses  of  the  par* 
tition  and  chftrging  money  for  equality  of  partition.    The 
jarisdictioo,  therefore,  would  necessarily  have  arisen  up- 
on the  passing  of  the  Act  of  1829,  giving  the  right  of  par- 
tition of  slaves  between  two  or  more  owners.    Indeedt 
before  that  Act  it  had  been  exercised ;  for  it  was  upon 
that  ground  that  the  bill  was  sustained  in  Janes  v.  ZoUu 
ce^er,  N.  C.  T.  R.  812, 2  Hawks  628,  where  the  defendant 
held  the  negro  under  a  conveyance  from  three  of  the  re* 
maindermen* 
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In  the  present  case,  however*  the  defendant  is  not  a 
tenant  in  common  with  the  other  parties,  but  they  have 
the  whole  legal  estate  and  may  therefore  recover  the 
negroes  from  Bell  at  law,  and  have  no  ground  for  coming 
into  this  Court  against  him.  We  snppose  he  was  thought 
to  be  one  of  the  tenants  in  common  in  virtue  of  his  mar- 
riage with  the  testator's  daughter  Elizabeth,  who  sur- 
vived her  father,  and  was  one  of  those  entitled  in  remain- 
der. That  would  have  been  the  case,  had  the  daughter 
Elizabeth  survived  either  of  the  grand-chikiren,  William 
and  Caroline,  so  that  the  estate  limited  over  would,  ei* 
ther  in  whole  or  in  part,  have  fallen  into  possession  du- 
ring the  coverture.  But  it  is  stated  in  both  the  bill  and 
the  answers,  that  Mrs.  Bell  died  before  either  of  the  chiU 
dren,  so  that,  at  her  death,  her  interest  was  still  in  expec- 
tancy. Such  an  interest  of  the  wife  did  not  vest  in  the 
husband  during  the  marriage,  nor  survive  to  him  at  law» 
but  goes  to  her  administrator  for  payment  of  debts  in  the 
ilrst  place,  and  the  surplus,  if  any,  for  the  husband,  under 
the  statute  of  distributions.  For,  although  the  husband 
may  assign,  or  release  the  wife's  choses  in  action,  or 
convey  her  expectant  legal  interest  in  personal  chattels, 
Burnett  v.  Roberts^  4  Dev.  61,  and  Knight  v.  Leake,  2  Dev* 
and  Bat.  1 33,  yet  if  he  do  not  assign  or  convey  them  during 
the  coverture,  they  undoubtedly  survive  to  her,  or  to  her 
representative. 

This  was  formerly  much  controverted  in  this  State  It 
was  once  decided  otherwise  in  Lems  v.  Hinea^  I  Hay. 
278.  But  the  contrary  was  held  soon  afterwards  in  divers 
instances,  and  has  continued  to  be  held  up  to  a  very  re- 
cent period,  without  any  contradiction.  The  fir^t  case 
CO  the  subject  was  that  of  Whitbie  v  Frazefp  1  Hay.  275  ; 
and  then,  after  Lewis  v.  Htnes,  followed  in  quick  soccea- 
sion  Blount  v.  HaddockA  Hay.  183,  and  Con.  Rep.  75 ; 
McCallop  V.  Blount^  Conf.  Rep.  96  ;  Johnston  v.  Pasteur^ 
Id.  464  ;  and  Norfleet  v.  Harris^  Id.  517.  Those  cases 
seem  to  have  settled  the  law  in  the  estimation  of  the  pro* 


DECEMBER  TERM,   1847.  121 

Weeks  v.  Weeks. 

fei&sion ;  for  we  do  not  find  that  the  point  was  again 
raised,  until  the  late  case  of  McBride  v.  Choate,  2  Ired. 
Eq.  610,  where  it  was  contended  that  a  vested  remainder 
of  the  wife,  after  a  life  estate  in  a  slave,  belonged  to  the 
husband  and  not  the  wife.  But  the  Court  held,  that  it 
did  not  vest  in  the  husband  and  could  not  be  bequeathed 
by  him,  but,  notwithstanding  his  bequest,  survived  to  the 
wife,  and  there  was  a  decree  accordingly.  What  was 
said  in  the  previous  case  of  Hearne  v.  Ktvaii,  2  Ired.  Eq, 
34,  calculated  to  throw  a  doubt  on  this  question,  was  an 
obiter  dictum  and  passed  without  observation.  The  point 
did  not  arise  in  the  case  ;  for  no  representative  of  the 
wife  was  before  the  Court,  and  it  was  perfectly  imma- 
terial to  the  plaintiff,  whither  his  share  belonged  to  her 
administrator  or  her  husband  ;  as  in  neither  case  had  they 
a  right  to  interlA*e  to  prevent  a  sale  of  that  undivided 
share,  by  a  creditor  of  the  husband,  whose  property  the 
negroes  were  in  equity,  except  as  against  the  wife's 
creditors.  That  the  case  was  considered  in  that  light  by 
a  majority  of  the  Court  is  certain  ;  and  it  is  so  seen  in  the 
subsequent  case  o{  McBride  v.  Choate,  in  which  the  point 
eame  directly  in  judgment.  In  the  present  case,  Mrs. 
Bell's  interest  belongs  to  her  administrator,  Elijah  Weeks, 
who  is,  indeed,  made  a  party  defendant. 

But  he  has  not  possession  of  any  one  of  the  slaves,  and 
like  the  plaintiffs,  he  claims  them  from  the  other  defen- 
dant Beli.  The  case  then  is,  that  five  tenants  in  comnM)n 
of  slaves  sne  three  others  for  partition  of  slaves,  not  held 
by  either  one  of  them,  but  held  by  a  third  person,  who 
is  also  made  a  party  and  claims  to  hold  for  himself,  and 
had  refused  to  surrender  the  slaves  before  this  suit  brought. 
As  between  that  person,  and  the  other  parties,  who  are 
co-tenant»,  the  controversy  is  purely  legal,  and  they 
ought  to  sue  him  at  law,  and  cannot  transfer  the  jurisdic* 
lion  to  the  Court  of  Equity,  by  making  one  or  more  of  the 
tenants  defendants  with  him  and  asking  for  a  partition 
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of  the  slaves.  With  the  partition  the  party,  who  holds 
the  negroes,  has  nothing  to  do ;  and  the  owners  must  re- 
cover the  negroes  from  him  before  they  can  divide  them 
among  themselves.  The  bill  must,  therefore,  be  dis* 
missed  with  costs  to  the  defendant  Bell. 


Pbh  Curiam.  Decree  accordingly* 


LARRT  NEWSOM  vs,  CHARITY  NEWSOM  Sl  A.L. 

WTbera  a  i^aArdtan  bona  Jide  trmosferi  to  another,  for  a  full  coiuidaratioD,  a 
debt  due  to  bis  wardsi  the  assignee  is  entitled  to  the  same  remedy  in  Equity 
to  recover  the  debt,  which  the  wards  would  haye  bad. 

The  Court  expresses  iu  disapprobation  of  bringing  forward  in  the  pleadings 
irrelevant  matters,  and  interlarding  bills  and  answers  with  anavaillog  epi* 
thets,  and  with  matters  that  have  na  bearing  whatever  oa  the  eontroTany. 


Cause  removed  from  the  Court  of  Equity  of  Wayne 
County,  at  the  Spring  Term,  1847,  by  consent  of  partien* 

John  Newsom  was  the  guardian  of  his  three  infant 
children*  Charity,  Penelope,  and  Sarah,  and  died  intes- 
tate and  indebted  to  his  wards,  leaving  them  surviving, 
and  also  eight  other  infant  children — all  of  whom  were 
his  heirs  at  law.  At  the  time  of  his  death,  he  was  seised 
vx  fee  of  a  tract  of  land  in  the  pleadings  described;. 
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which  descended  to  all  his  children.  Administration  of 
bis  personal  estate  was  committed  to  Theophilus  T.  Sims ; 
and  against  him  a  suit  was  brought  by  petition  by  tho 
three  children,  Charity,  Penelope  and  Sarah,  by  their 
guardian,  William  Barnes,  to  recover  their  portions, 
which  were  in  the  hands  of  their  father,  as  their  former 
guardian.  The  sum  of  21,945  94,  was  found  to  be  due 
to  them,  and  so  declared  by  the  Court ;  but  it  was  also 
found  that  there  were  no  personal  assets  in  the  hands  of 
the  administrator,  and,  therefore,  no  decree  was  given 
against  him  therefor.'  A  scire  facias  was  thereupon 
sued  out  by  the  plaintiff  against  the  other  children  and 
themselves,  to  subject  the  real  estate  descended  from  their 
father,  and  judgment  was  thereon  entered  for  the  debt 
and  costs ;  and  Barnes,  the  new  guardian,  assigned  the 
debt  to  the  present  plaintiff,  Larry  Newsom. 

The  intestate,  John  Newsom,  died  indebted  also  to 
James  Sims,  and  to  James  Phillips,  and  they  respec« 
tively  brought  suits,  and  ascertained  their  debts,  but  had 
the  plea  of  fully  administered  found  against  them  ;  and 
then  irregularly  took  judgments  against  the  heirs  at  law. 

On  those  three  judgments  writs  of  fieri  facias  issued 
against  the  lands  descended,  and  a  tract  of  land  was  ex- 
posed to  sale  by  the  sheriff,  and  purchased  by  Larry  New- 
som at  the  price  of  S3,157  50,  that  being  the  amount  due 
on  the  three  executions  for  debt,  damages,  and  costs ; 
and  therewith  the  creditors,  Sims  and  Phillips,  were  satis* 
fied,  and  the  present  plaintiff  retained  the  residue  in  sat- 
isfaction of  his  own  demand,  as  assignee  of  the  debt  to 
the  said  Charity,  Penelope  and  Sarah.  Afterwards,  all 
those  judgments  and  executions  were  set  aside,  as  irregi> 
lar  and  ^void ;  as  may  be  seen  in  respect  to  one  of  them  in 
the  case  of  Newsom  v.  Newsom^  4  Ire.  581 ;  and  then  the 
plaintiff,  who  had  gone  into  possession  of  the  land,  sur« 
rendered  it  to  the  heirs  again,  and  commenced  this  suit 
against  Theophilus  T.  Sims,  the  administrator,  Barnes, 
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the  guardian,  and  against  all   the  children  and  heirs  of 
the  intestate,  John  Newsom. 

The  bill  states,  that  the  several  debts  recovered  against 
the  administrator  were  just,  and  that  in  fact  he  had  no 
personal  assets  but  had  fully  administered  the  estate ;  and 
therefore,  that  the  lands  descended  were  chargeable  with 
the  debts.  The  bill  also  states,  that  the  plaintiff  was 
not  aware  of  any  irregularity  in  the  proceedings  at  law, 
at  the  time  he  made  his  purchase  and  paid  the  money,  with 
which  Sims  and  Phillips  were  satisfied  ;  and  that  he  is 
advised,  that  he  ought  to  be  substituted  in  this  Court  to 
their  rights  against  the  land.  And  it  also  states  that  the 
assignment  to  hihi  by  Barnes  was  in  consideration  of  the 
full  amount  due  on  the  judgment  in  favor  of  his  wards, 
which  the  plaintiff  paid  therefor. 

The  prayer  is,  that  the  plaintiff  may  be  declared  to  be 
entitled  to  the  sum  due  on  the  judgment  assigned  to  him 
by  Barnes,  and  also  to  the  two  sums,  which  he  paid  in 
satisfaction  of  the  judgment  recovered  by  Sims  and  PhiU 
lips  against  the  administrator;  and  that,  if  not  paid 
within  a  reasonable  time  by  the  heirs,  those  sums  may 
be  raised  by  the  sale  of  the  land  descended,  or  so  much 
as  may  be  requisite  for  that  purpose. 

The  defendants,  all,  put  in  answers.  Barnes,  the  guar* 
dian,  admits  that  he  sold  the  debt  to  the  plaintiff  for  a 
price  equal  to  the  whole  amount  of  it ;  but,  he  says,  that 
he  took  a  note  for  the  money,  and  that  it  has  not  been 
paid.  He  further  says,  that  his  reason  for  making  the 
assignment  was,  that  he  considered  that  he  was  thereby 
realizing  the  debt  due  to  his  wards,  and  thought  the  plain< 
tiff  was  actuated  in  getting  the  assignment  by  motives 
of  good  will  towards  his  wards  and  the  other  infant  heirs, 
but  that  he  has  since  had  reason  to  believe,  that  his  ob*^ 
ject  was  to  purchase  their  land  unfairly,  and  at  a  sacri* 
fice. 

The  answer  of  the  administrator  states,  that  he  had  no 
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assets  at  the  time  the  judgments  were  obtained,  and  has 
had  none  since. 

The  answers  of  the  heirs  insist,  that  they  are  not  bound 
by  the  former  findings  upon  the  question  of  personal  as* 
sets,  and  claim  to  have  an  enquiry  as  to  them,  as  they  are 
not  satisfied  that  the  administrator  has  fully  administered. 
They  are,  however,  chiefly  taken  up  in  statinfc  many  cir* 
cumstances,  evincive  of  a  fraudulent  purpose  in  the  plain- 
tiff, in  procuring  an  assignment  of  the  judgment  from 
Barnes,  and  in  conducting  the  sale  of  the  land,  so  as  to 
purchase  it  at  an  undervalue  ;  and  insist  that  an  assign* 
ment  of  an  irregular  judgment,  thus  obtained  and  thus 
used  against  infant  heirs,  ought  not  to  be  upheld. 

The  answers  further  insist,  that  the  plaintiff  cannot 
have  any  relief  in  respect  of  the  money  paid  to  Sims  and 
rhillips,  because  the  plaintiff  can  recover  that  money 
back  from  those  persons,  since  their  executions  were 
set  aside,  and  because  those  persons  were  proceeding  at 
law,  by  scire  facias,  on  their  judgments  against  the  heirs. 
By  consent  of  all  the  parties,  the  bill  was  amended  in 
this  Court  by  stating  in  it,  that,  after  the  sale  of  the  land 
and  the  executions  bad  been  set  aside,  Sims  and  Phillips 
respectively  assigned  their  judgments  against  the  ad* 
ministrator  to  the  plaintiff,  instead  of  re-paying  to  him 
the  money  they  had  received.  And  such  is  admitted  ta 
be  the  fact* 

By  consent  also,  there  was  a  reference  to  the  clerk  to 
take  an  account  of  the  administration  of  the  personal  as* 
sets  of  the  intestate  ;  and  he  reported  that  the  adminis- 
trator had  fully  administered,  before  the  suits  at  law  were 
brought  against  him. 

J.  H.  Bryan  and  Mordecai,  for  the  plaintiff. 
Busied  and  W.  H.  Haywood,  for  the  defendants. 

RoFFiH,  C.  J.  The  cause  has  been  brought  to  a  Iksai^ 
ing  upon  the  pleadings  and  proofs  and  the  master's  re* 
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port,  as  to  the  state  of  the  personal  assets.  The  assign- 
ment to  the  plaintiff  of  the  judgment  or  decree  obtained 
by  the  defendants,  Charity,  Penelope,  and  Sarah*  against 
their  father's  administrator,  is  admitted  in  the  answers ; 
and  it  is  established  by  the  evidence,  that  the  plaintiff 
gave  the  guardian  the  full  value  of  it  by  transferring  to 
him  a  debt  of  another  person,  from  whom  the  guardian 
took  a  satisfactory  security.  The  plaintiff,  therefore,  is 
clearly  entitled  to  the  decree  he  asks  in  respect  of  this 
demand.  The  Court  so  said,  when  the  case  was  before 
QS  at  law,  upon  the  ground,  that  there  was  no  remedy 
at  law,  and  this  Court  would  not  let  a  just  debt  be  lost 
for  the  want  of  a  fit  legal  remedy.  Without  recurring, 
therefore,  to  the  general  jurisdiction  of  a  Court  of  Equity 
to  entertain  a  creditor's  bill  against  the  personal  and  real 
representatives  for  a  discovery  and  account  of  the  per- 
sonal ai^d  real  estates,  and  for  payment  out  of  the  former, 
if  saffioient,  and,  if  not,  out  of  the  latter,  the  particular 
circumstances  of  the  present  case,  constitute  a  clear  one 
for  satisfaction  to  be  decreed  in  this  Court  out  of  the  lands 
descended  from  the  debtor.  Of  course  there  is  nothing 
in  the  objections  taken  in  the  answer,  that  the  plaintiff 
took  the  assignment  from  a  bad  motive,  and  attempted 
to  use  it  injuriously  and  oppressively  to  the  heirs  ;  for  the 
sale  was  vacated,  and  the  possession  of  the  land  surren* 
dered  by  the  plaintiff.  That  matter  is  therefore  now  out 
of  the  case  ;  and,  as  to  the  assignment,  it  could  not,  in  a 
legal  sense,  be  injurious  to  the  heirs,  as  it  subjected  them 
to  the  payment  of  neither  more  nor  less,  whoever  might 
be  the  owner  of  the  judgment.  The  Court  uses  the  oc- 
casion, as  a  fit  one,  to  express  a  disapprobation  of  bring- 
ing forward,  in  the  pleadings,  matter  so  entirely  irrele- 
vant, and  suggests  to  pleaders  that  it  is  well  calculated 
to  impair  a  professional  reputation,  thus  to  interlard  bills 
and  answers  with  unavailing  epithets,  and  with  matters, 
that  have  no  bearing  whatever  on  the  controversy. 


DECEMBER  TERM,  1947.  127 

Nowionn  V*  NvwsoiBr 

With  respect  to  the  other  debts,  which  were  assigned 
to  the  plaintiff  by  Sims  and  Phillips,  no  observations  are 
necessary,  further  than  to  say,  that  it  does  not  appear, 
that  there  have  been  any  proceedings  at  law,  against  the 
heirs  on  them,  and  that  it  is  understood  the  defendants 
prefer,  if  the  plaintiff  could  get  a  decree  for  the  payment 
of  the  other  debt,  that  these  two  should  be  added,  so  as 
to  diminish  the  expense,  and  terminate  the  litigation* 

Upon  these  grounds  it  must  be  declared,  that  the  plain- 
tiff is  the  assignee  and  owner  of  the  three  judgments 
mentioned  in  the  pleadings,  and  is  entitled  to  have 
the  money  due  on  them  for  principal,  interest,  and  costs 
at  law,  and  also  the  costs  of  this  suit^  satisfied  out  of  the 
lands  descended  from  the  intestate  and  described  in  the 
pleadings,  subjeet  to  a  deduction  for  the  clear  profits 
made,  or  that  might  have  been  made  by  the  plaintiff  from 
the  said  land,  while  it  was  occupied  by  him,  as  in  the 
pleadings  mentioned.  And  it  must  be  referred  to  the 
master  to  enquire  what  sums  are  due  to  the  plaintiff  Hi 
the  premises,  after  deducting- the  profits  of  the  land. 

Psa  CuaiAM.  Decree  accordingly^ 
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If,  when  a  man  \b  m  drunk  w  to  render  him  an  easy  prey  to  the  fraudalen  t 
detifne  of  another,  an  unfair  advanta|ne  to  taken  of  hk  eituation  to  proouM 
from  bim  an  onreaaoaable  bargtiB»  a  Coort  of  Equity  will  iuterfero  and 
reecind  the  contract,  not  on  the  grounded  bis  dronkennossi  but  of  the  Fraud* 


Cause  removed  from  the  Court  of  Equity  of  Cald* 
well  County,  at  the  Spring  Term,  1844,  by  consent  of 
parties. 

The  bill  charges,  that  the  plaintiff  and  William  How- 
ard were  the  bastard  and  only  children  of  one  Polly 
Howard,  and  that  William  Howard  died  in  August  184<H 
intestate,  and  without  any  lawful  issue.  For  nine  or  ten 
years  before  his  death,  he  had  been  very  intemperate,  so 
much  so  that  his  mind  was  impaired ;  and  about  two 
months  before  his  death,  he  purchased  from  the  defendant, 
John  Witherspoon,  a  tract  of  land,  for  the  sum  of  94,000^ 
which  he  paid  for  in  notes  upon  other  persons. 

The  bill  further  states,  that,  at  the  time  of  the  purchase^ 
and  before  the  deed  for  the  land  was  executed,  it  was 
distinctly  understood  between  the  parties,  that  the  vendorr 
John  Witherspoon,  was  to  execute  a  deed^  conveying  the 
fee-simple  in  the  land  ;  that  the  deed  was  drawn  by  one 
of  the  other  defendants,  Dula,  who  was  the  brother-in-law 
of  the  grantor,  and  witnessed  by  him  and  another,  who 
is  the  son  of  the  defendant,  and  only  conveys  an  estate 
for  the  life  of  William  Howard  ;  that  nothing  was,  at  the 
time  of  its  execution,  said  as  to  the  extent  of  the  estate 
conveyed,  and  that  the  grantee,  William  Howard,  ac- 
cepted it,  under  the  belief  that  he  was  getting  a  deed  in 
fee  simple  ;  that  the  sum  of  04,000  was  a  high  price  for 
the  fee  simple,  and  that  from  the  habits  of  William 


DECEMBER  TERM,  1847.  12» 

(Jalloway  v,  WiihanpooD. 

Howard,  it  was  not  worth  10300  for  his  life-estate,  and 
the  deed  was  executed  in  June,  1840.  The  bill  charges, 
that  the  defendant  John  Witherspoon  held  the  land  in 
right  of  his  wife,  and  well  knew  he  conld  not  convey  a 
fee  simple,  but,  by  his  false  suggestions  and  fraudnlent 
conduct,  induced  William  Howard  to  believe  that  he 
could ;  that,  since  the  death  of  the  latter,  the  plaintiff 
requested  John  Witherspoon  to  correct  the  deed  and 
make  a  good  title  in  fee  simple,  which  he  refused.  The 
bill  prays  that  either  the  contract  may  be  rescinded  and 
the  defendant  John  Witherspoon  be  decreed  to  repay  the 
money  received  by  him,  or  that  he  may  be  decreed  to 
execute  a  good  and  sufficient  deed  in  fee  simple  with 
general  warranty.  The  bill  further  charges,  that,  in  the 
division  of  the  estate  of  William  Dula  among  his  heirs, 
the  land  now  in  question  was  assigned  to  the  wife  of  the 
defendant  John  Witherspoon,  who  was  one  of  them,  and 
valued  by  the  commissioners  at  92700,  and  that  real  es* 
tate  was  higher  in  market  at  that  time  than  when  the 
defendant  sold  to  William  Howard,  and  charges  a  com- 
bination between  the.  defendants  to  defraud  William 
Howard. 

The  answer  of  John  Witherspoon  admits  the  sale  of 
the  land  to  William  Howard,  at  his  own  request  and  at 
the  price  of  J!^4000 ;  admits  that  it  was  held  by  him  as 
land  which  he  had  got  by  his  wife,  and  that,  in  the  divis* 
ion  of  the  estate  among  the  heirs  of  her  father,  it  was  as- 
signed to  her  as  one  of  them,  and  was  valued  by  the  com- 
missioners at  02700,  but  denies  that  was  its  true  value. 
It  avers  that  William  Howard  well  knew  his  title  to  the 
land,  and  that  he  could  not  convey  it  in  fee  i  and  denies 
that  he  sold  or  intended  to  sell,  or  that  Howard  bought  or 
intended  to  buy,  any  thing  but  the  life  estate -of  the  defen- 
dant. It  avers  that  the  deed  was  prepared  by  William 
H.  Dula,  who  was  instructed  by  said  Witherspoon,  as  to 
the  interest  intended  to  be  conveyed,  and,  before  it  vnm 
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executed,  it  was  distinctly  and  fairly  read  over  to  William 
Howard,  who  expressed  himself  fully  satisfied  with  it, 
and  denies  that  he  thought  he  was  receiving  a  deed  in 
fee.  He  admits  the  deed  was  intended  to  convey  an 
estate  for  said  defendant's  own  life,  and  that  he  thought 
it  did  convey  such  estate,  and  consents  to  have  the  deed 
so  rectified.  Id  another  part  of  his  answer  he  states,  that 
be  was  to  convey  an  estate  for  the  life  of  Howard  as  well 
as  his  own,  and  is  willing  to  correct  that  error. 

The  answer  of  William  H.  Dula  states,  he  knows 
nothing  of  the  contract,  but  as  told  him  by  John  Wither- 
cpoon  ;  at  the  request  of  the  latter  he  drew  the  deed,  but 
did  not  witness  it,  nor  was  he  present  when  it  was  execu- 
ted ;  was  told  by  John  Witherspoon  to  draw  the  deed, 
so  as  to  convey  only  his  life  estate  as  that  was  all  he 
had  sold. 

The  answer  of  W.  P.  Witherspoon,  denies  all  knowl* 
edge  of  the  trade  between  the  parties  ;  was  a  subscribing 
witness  to  the  deed,  and  belie\  es  he  read  it  over  to  Wii« 
liam  Howard,  and  if  so,  read  it  correctly ;  denies  he  made 
any  attempt,  or  that  any  was  made  in  his  presence  to  in- 
duce W.  Howard  to  believe,  that  it  was  a  deed  in  fee 
simple. 

Replications  were  taken  to  the  answers,  and  the  case 
was  set  for  hearing. 

Boydertt  for  the  plaintiff. 

A\)€ry  and  Bynumj  for  the  defendants. 

« 

Nash,  J.  The  equity  of  the  plaintifi*'s  bill  is,  that,  in 
purchasing  the  land  in  dispute  from  John  Witherspoon, 
William  Howard  bargained  for,  and  intended  to  buy,  a 
fee  simple  in  the  land,  and  was  induced  by  the  fraudulent 
representations  of  the  said  Witherspoon  to  accept  a  deed» 
which  did  not  convey  such  an  interest,  under  the  belieft 
that  it  did  convey  it,  and  that  it  was  sufficient  for  that 
purpose.    The  bill  charges,  that  the  price  paid  for  the 
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land  was  the  fall  value  of  the  fee  simple,  and  the  an* 
swers  do  not  deny  it.  It  is  indeed  admitted  by  the  defen- 
dant,  John  Witherspoon,  that  the  land,  when  allotted  to 
his  wife»  was  valued  at  92,700,  but  he  denies  that  was  its 
full  value,  but  does  not  state  what  it  was  worth. 

No  person  was  present  when  the  bargain  was  made» 
We  are  left  therefore  to  draw  our  opinion  from  the  deed 
itself,  and  the  after  declarations  of  the  parties,  and  the 
facts  admitted.  Upon  its  face,  the  deed  conveys  to  Wil« 
liam  Howard  nothing  but  an  estate  for  his  life,  with  a 
general  warranty  from  J.  Witherspoon  and  his  heirs  of 
title  to  him  and  his  heirs  for  ever.  The  price  given  was 
the  full  value  of  the  fee  simple  of  the  land,  and  the  defen- 
dants admit,  that  it  was  the  intention  of  the  grantor  to 
convey  to  Howard  a  title  for  the  life  of  John  Witherspoon, 
or  for  his  own  life  and  that  of  Howard.  It  is  further  ad* 
mitted,  that  William  Howard  was  a  very  intemperate 
man,  and  that,  at  the  time  the  deed  of  conveyance  was 
executed,  he  had  been  drinking.  The  plaintiff  does  not 
pretend  that  William  Howard  was,  at  the  time  of  making 
the  contract,  drunk  to  that  extreme  point,  as  would,  of 
itself,  invalidate  the  Act,  but  that  he  was  so  drunk  as  to 
render  him  an  easy  prey  to  the  fraudulent  designs  of  the 
defendant,  John  Witherspoon,  and  if,  while  in  that  situa* 
tion,  an  unfair  advantage  has  been  taken  of  him  to  pro* 
eure  from  him  an  unreasonable  bargain,  a  Court  of  Equity 
will  interfere  and  rescind  the  contract,  not  on  the  ground 
of  his  drunkenness,  but  of  the  fraud.  Cook  v.  Clafvxjrth^  % 
18  Vez.  Jr.  12.  Say  v.  Barwickj  1  ^es.  and  Be.  195. 
Stortfs  Eq.  1  vol.  836,  s.  231.  The  witnesses,  on  both 
sides,  agree  as  to  the  intemperate  habits  of  William  How- 
ard, but  differ  as  to  its  effect  upon  his  ability  to  manage 
and  transact  his  business,  or  make  contracts.  Some  of 
those  on  the  part  of  the  plaintiff  state,  that  he  was  rarely 
sober,  and  when  drinking  appeared  to  have  no -mind; 
those  examined  for  the  defendants  never  saw  him  so 
drank  as  to  disqualify  him.    There  are  three  witnesses 
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to  the  conveyance  ;  only  one  has  been  examined,  and  be 
by  the  plaititifi* — David  £.  Bowers.  He  states  that  How- 
ard, *'  for  some  time  before  his  death*  had  become  very 
intemperate,  from  excessive  drink,"  and,  ''  that  he  had 
freqaently  seen  him  when  intoxicated — that  his  mind  ap« 
peared  to  be  entirely  void  of  reason,"  and,  "  that  he  was 
intoxicated  at  the  time  the  deed  was  executed."  On  his 
cross-examination,  he  was  asked  by  the  defendant,  **  If, 
at  the  time  the  deed  was  executed,  Howard's  mind  was 
not  in  a  situation  to  know  yery  well  what  he  was  do- 
ing ?"  The  answer  is,  ^'  He  appeared  to  be  in  a  situation 
in  which  he  might  do  business — not  so  bad  as  he  had 
some  times  seen  him,  and  not  so  good,  &c."  It  is  then 
established,  that  he  was,  at  the  time  the  contract  was 
executed,  in  a  state  of  intoxication.  Was  an  unfair  ad- 
vantage taken  of  his  situation,  to  obtain  from  him  an  un- 
reasonable bargain?  We  think  the  evidence  fuiJy  estab- 
lishes such  to  have  been  the  fact.  If  the  contract  was 
such  as  the  defendant  alleges,  then  it  is  unreasonable 
upon  its  face.  No  witness  valued  the  fee  simple  at 
more  than  $4,000,  and  all  but  one  at  prices  ranging 
from  three  thousand  to  that  sum,  and  yet,  we  are  told, 
that  Howard  agreed  to  give  for  the  life  estate  of  John 
Witherspoon,  the  large  sum  of  94,000,  the  full  value  of 
the  fee.  As  a  reason,  however,  why  he  should  be 
willing  so  to  do,  it  is  alleged,  that  there  was  a  feud 
between  him  and  the  plaintiff's  family  and  that  he 
^had,  at  different  times,  declared  they  should  not  enjoy 
any  of  nis  propertj^;  that  he  had  so  fixed  it,  they  should 
not.  It  is  strange,  if  such  was  his  determination,  it  had 
not  occurred  to  him,  that  a  will  would  have  been  more 
efficacious.  It  would  have  executed  his  purpose,  and  led 
him  in  the  full  and  free  enjoyment  of  his  property  during 
his  life.  Instead  of  so  doing,  it  is  alleged  that  while  in 
the  enjoyment  of  his  mental  faculties,  and  with  a  fall 
knowledge  of  what  he  is  doing,  he  accepts  a  deed,  which 
not  only  deprives  the  plaintiff  and  her  family  of  the  en- 


DECEMBER  TERM,  1847.  193 

Galloway  «.  Witbenpoon. 

joyment  of  his  property  after  his  death,  but  actually 
makes  his  own  eDJoyment  of  it  dependant  upon  the  life 
of  Witherspoon.  The  land  excepted,  Mr.  Bowers  tells 
us,  he  was  not  worth  8150,  and  the  witnesses  for  the  de- 
fendant testify,  that  he  was  a  young  man,  and  as  likely 
to  live  a  long  time  as  any  one.  Now,  it  is  certainly  true, 
that  Howard  had  the  legal  right  to  dispose  of  his  proper- 
ty as  it  is  alleged  he  did,  but  the  unreasonableness  of 
such  a  disposition  is,  in  our  opinion,  strong  evidence, 
either  that  he  was  imposed  on,  or  that  he  did  not  under- 
stand the  nature  of  the  conveyance  he  accepted.  But 
farther  to  show,  that  Howard  was  not  imposed  on,  the 
defendant  alleges,  that  the  deed  was  distinctly  and  de- 
liberately read  over  to  him  before  it  was  executed,  and 
he  expressed  himself,  and  that  to  different  persons,  that 
he  was  satisfied,  and  that  he  had  got  such  a  deed  as  he 
had  bargained  for.  Mr.  Bowers  is  asked,  if  the  deed  was 
read  to,  or  by  Howard  ;  he  states  he  does  not  know  ;  he 
is  then  asked  what  kind  of  a  title  he  understood  was 
to  be  conveyed ;  he  answers,  he  does  not  recollect  to 
have  heard  any  thing  said  by  the  parties  at  the  time, 
as  to  the  title,  but  he  understood,  it  was  to  be  a  full, 
good,  and  absolute  title.  At  the  time  the  conveyance 
was  executed,  there  were  four  persons  present,  beside 
the  parties  to  the  instrument,  to-wit,  William  H.  Dula, 
the  brotber-in*law  of  the  defendant,  and  the  three  attest- 
ing witnesses,  of  whom  Mr.  Barnes  was  one,  and  the  son 
of  the  defendant  another.  Mr.  Barnes  alone  is  examined( 
and  no  reason  is  assigned,  why  the  testimony  of  the  oth« 
era  has  not  been  brought  before  us.  If  they  could  have 
sustained  the  allegation  of  the  answer  of  John  Wither* 
spoon  upon  this  point,  we  have  little  doubt,  it  would  have 
been  done.  The  allegation,  then,  that  the  deed  was  read 
over  Howard,  and  that  he  understood  it,  is  not  sustained. 
But  it  is  proved,  that,  to  different  persons  he  did  state, 
that  he  was  satisfied,  and  that  he  had  got  such  a  deed  as 
he  had  bargained  for.    Did  he  get  such  a  conveyance,  as 
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according  to  the  answer  of  John  Witherspoon,  he  had 
bargained  for  ?  Certainly  not ;  he  was  then  either  mis* 
taken  or  had  been  imposed  on :  he  did  not  get  the  estate 
he  had  contracted  for,  but  one,  which,  though  of  a  higher, 
was  of  a  difierent,  character,  and  which  in  the  event 
turned  out  to  be  worth  little  or  nothing.  Did  he  under- 
stand  the  deed  as  written  1  We  cannot  believe  he  did. 
Howard  lived  but  about  two  months  after  the  convey- 
ance was  executed,  and, after  it  was  so  executed,  he  oflered 
to  sell  the  land  to  Daniel  Horton,  and,  a  short  time  before 
his  death,  he  consulted  James  Brown,  another  witness, 
as  to  arranging  his  worldly  affairs,  as  he  said  he  was 
sick,  and  thought  he  would  die  ;  and  after  the  payment 
of  his  debts,  he  intended  to  give  the  land  to  the  son  of 
Poliy  Simmons.  He  had  no  land  to  give,  but  that  now  in 
question,  and  if  he  had  known  the  nature  of  the  deed  he 
had  gotten,  he  must  have  known,  he  had  nothing  in  it  to 
devise;  that  his  interest  expired  with  his  life.  His  mean« 
ing,  then,  when  he  declared  he  was  satisfied  with  the 
deed,  that  be  had  gotten  what  he  had  bargained  for, 
was,  not  that  he  had  purchased  nothing  but  his  life 
estate,  but  that  he  had  got  a  deed  from  'John  Wither* 
spoon,  with  general  warranty,  and  that  would  make 
his  title  good.  He  relied  upon  the  warranty,  either  as 
conveying  the  fee,  or  as  binding  the  grantor  to  make  it, 
and  such  belief  was  produced  on  his  mind  by  the  frau* 
dnlent  representations  of  the  defendant  Witherspoon. 
We  are  confirmed  in  the  opinion,  that  William  Howard 
believed  he  was  purchasing  the  fee  in  the  land, 
and  that  he  had  done  so,  from  the  additional  facts,  that 
John  oflered  the  land  to  Thomas  Isbell,  one  of  the  sub- 
scribing witnesses,  at  the  price  of  93500,  the  full  value  of 
the  fee  simple,  and  that,  after  the  sale,  he  advised  Cat- 
lett  Jones  to  purchase  it  from  William  Howard,  telling 
him  it  would  suit  him,  and  upon  neither  of  these  occa« 
aions  did  he  speak  of  a  life  estate.  Whether,  however, 
the  conveyance  was  drawn  so  as  to  convey  but  a  life  in- 
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terest  to  Howard,  by  mistake  or  fraud,  is  not  material  to 
the  relief  of  the  plaintiflf,  for  in  either  case,  the  Court 
will  correct  the  instrument.  We  are  perfectly  satisfied 
it  was  so  drawn  either  by  fraud  or  mistake.  So  far  from 
Howard  understanding  it,  Witherspoon  himself,  accord- 
ing  to  his  answer,  did  not.  He  says  in  one  part  of  it,  that 
he  sold  only  his  own  estate,  namely  for  his  own  life,  and 
in  another  part  that  the  contract  was  for  a  conveyance 
of  the  land  for  the  lives  of  himself  and  William  Howard, 
while  the  deed  conveys  but  an  estate  for  the  life  of  How- 
ard. It  is  admitted,  therefore,  that  there  was  an  error  or 
mistake,  to  some  extent  at  least,  and  the  defendant  says 
he  is  willing  the  plaintiff*  shall  enjoy  the  estate,  while  he 
lives,  and  that  he  has  not  disturbed  her.  But  where  a 
mistake  is  thus  clearly  established,  upon  the  parties  own 
admission,  we  are  the  more  at  liberty  to  give  weight  to 
other  circumstances,  as  to  the  extent  of  it.  Upon  that 
point,  the  value  of  the  estate,  the  understanding  of  the 
only  subscribing  witness  as  to  that  bargained  for,  the 
purpose  of  the  purchaser  to  dispose  of  the  land,  as  if  he 
had  the  fee,  the  omission  of  the  defendant  to  produce  evi- 
dence that  the  treaty  was  for  a  life  estate  only,  or  that 
the  deed  was  read  by  Howard  or  to  him,  when  he  was  in 
a  condition  to  understand  it,  and  when  it  appears  really 
not  understood,  by  any  of  the  persons  present,  all  satisfy 
us  that  the  conduct  was  for  a  sale  and  purchase  in  fee, 
or  at  least  that  Witherspoon  was  to  convey  in  fee,  with 
general  warrnty.  And  we  must  so  declare,  and  that  the 
deed  was  otherwise  drawn,  either  by  fraud  or  mistake. 
The  plaintiff,  therefore,  is  entitled  to  the  relief  she  seeks. 

Pbe  Gubiam.  Decree  accordingly. 
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An  account,  itated  iu  wriliDd;  and  lettled  and  signed  by  the  partiet,  ii  a  bar 

to  a  bill  for  another  aecoant. 
If  the  plaiatiflTtf  state  the  lettltment  in  their  bill,  they  cannot  aik  to  haYe  it 

opened*  bat  for  some  fraad,  omietion  or  mistake  pointed  out. 
Wbtra  a  bill  for  an  account  lies,  the  defondant  can  adduea  the  settlement, 

and  shew  thereby,  that  tho  parties  have  already  accounted,  and  iherefora 

ought  not  to  be  compelled  to  do  so  again. 
The  difference  is,  that  when  the  defendant  sets  np  this  defonce,  he  mnst  state, 

npon  his  oath,  that  the  account,  as  settled,  is  just  and  true  ;  and,  in  that 

ease,  it  is  eonclusiTo,  unless  impeached  upon  one  of  the  grounds  mentiened. 
The  sale  of  an  infant's  land  ought  not  to  be  decreed  by  a  Court  of  Equity, 

upon  ex  parte  affidaTits,  without  any  reference  to  arcertain  the  necessity 

and  propriety  of  the  sale,  and  the  ralue  of  the  property. 
The    material  facts  ought  to  be  ascertained  and  put  upon  the  record,  either 
by  a  report  or  the  sending  of  an  issue,  and,  after  a  sale,  it  ought  to  appear^ 

ia  like  manner,  to  be  for  the  benefit  of  the  infant  lo  confirm  it. 
Where  a  guardian  obtains  a  decree  of  a  Court  of  Equity  for  the  sale  of  his 

ward*s  land  ;  to  make  him  liable  for  any  loss  in  consequence  of  such  sale, 

it  must  appear  that  he  wilfully  practised  a  deception  on  the  Court  by  false 

allegations  and  falee  evidence  or  by  indnstrlously  concealing  owterial 

facts. 
It  would  be  hazardous  to  impeach  confirmed  judicial  sales,  upon  the  ground 

of  inadequacy  of  price  ;  and,  if  it  can  be  done  in  any  case,  it  must  be  a 

Tery  strong  one  of  deceitful  practice  on  the  Court. 
Although  it  is  the  duty  of  a  Court  of  Equity,  when  the  real  estate  of  an  in* 

fant  is  sold  under  its  decree,  to  direct  the  proceeds  to  be  held  as  real  ee* 

tate,  yet  a  husband  of  such  infant,  who  has  receiTod  the  proceeds  from  his 

wife's  guardian,  has  no  right  to  complain  that  such  couise  has  not  been 

adopted. 


Cause  removed  from  the  Coart  of  Equity  of  Edge- 
combe County,  at  the  Spring  Term,  1847,  by  appeal  of 
the  plaintiffs. 

Reddin  Lynch  died  intestate,  leaving  Nancy  his  widow, 
and  the  plaintiff  Elizabeth,  his  only  child  in  tender  in- 
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fancy.  Administration  of  his  estate  was  taken  by  David 
Bradley*  and  the  widow  intermarried  with  the  defendant, 
Willie  Bradley*  The  intestate  left  several  negroes,  and 
was  also  seised,  at  his  death,  of  the  undivided  half  of  a 
tract  of  land  which  had  descended  to  him  and  his  brother 
Hansel  Lynch,  from  their  father.  After  the  death  of 
Reddin,  the  land  was  divided  between  the  plaintiflT,  EIiza< 
beth,  and  her  Uncle  Hansel,  in  1827.  In  February,  1529, 
the  defendant  (his  wife  being  then  recently  dead)  was 
appointed  the  guardian  of  the  infant  Elizabeth,  and  re- 
ceived her  share  of  the  slaves  of  the  estate  from  the  ad« 
ministrator,  four  in  number,  namely,  a  man  aged  BS  years 
old,  a  girl  II  years,  one  Id  years,  and  a  boy  9  years  old. 
In  March  1829,  the  defendant  filed  a  petition,  as  guardian, 
in  the  Court  of  Equity,  in  which  he  set  forth  that  his  ward 
owned  the  land  mentioned  and  her  share  of  the  negroes ; 
and  that  the  land  was  of  but  little  value  and  the  rents 
very  small,  and  that  the  annual  proceeds  of  the  land  and 
negroes  were  too  small  to  afford  a  maintenance  to  the 
infant,  who  had  no  other  means  of  subsistence :  and  that 
it  was  therefore  necessary^  that  some  part  of  her  real  or 
personal  estate  should  be  sold  for  the  purpose  of  supply- 
ing the  means  of  her  subsistence  and  education :  and  that 
the  petitioner  believed  it  would  be  to  the  advantage  of 
the  infant  that  the  land  should  be  sold  in  preference  to 
the  negroes :  and  he  therefore  prayed  for  the  sale  of  the 
land.  To  the  petition  were  annexed  the  affidavits  of  the 
petitioner  and  two  other  persons,  that  they  believed  the 
facts  stated  in  the  petition  to  be  true,  and  that  the  in- 
terest of  the  infant  Elizabeth  would  be  materially  pro* 
moted  by  the  sale  of  the  land.  Thereupon  the  Court  de- 
creed the  sale,  and  appointed  the  Clerk  and  Master  to 
make  it  upon  a  credit  of  one  and  two  years ;  and  to  the 
next  term,  September  1829,  he  reported  a  sale  on  the  13th 
of  April  to  the  defendant,  at  the  price  of  tSQO,  for  which 
he  hfid  given  bonds  with  approved  sureties.    The  Court 
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confirmed  the  report,  and  ordered  the  master  to  make  a 
conveyance  to  the  defendant,  and  also  to  deliver  to  the 
defendant,  as  guardian,  his  two  bonds  for  the  purchase 
money,  if  the  master  should  find  that  the  defendant  had 
given  sufficient  security  for  his  guardianship  :  which  was 
accordingly  done. 

The  defendant  continued  to  be  the  guardian  of  Eliza- 
beth,  until  her  intermarriage  with  the  other  plaintiff, 
Harrison,  in  July,  1 843. 

The  bill  was  filed  in  August,  1845.    It  states  that 
after  the  death  of  Reddin  Lynch,  his  widow  occupied  all 
the  land  until  her  intermarriage,  and  that  the  defendant 
did  so  afterwards  until  the  sale  above  mentioned  :    That 
immediately  after  his  wife's   death  the  defendant  con- 
ceived a  strong  desire  to  own  the  plaintiff's  land,  and 
that,  with  that  view,  he  filed  the  petition,  and  that  the 
reasons  set  forth  therein  for  the  sale  were  frivolous  and 
untrue  pretexts  :    That  the  land  was  worth  from  81200, 
to  111500;  and  that  the  defendant  took  active  pains  to 
depreciate  it  by  decrying  its  value,  and  also  to  suppress 
competition  in  the  bidding  :    That  the  defendant  applied 
to  respectable  persons,  who  were  resident  in  the  neighbor- 
hood, and  knew  the  land  and  its  value,  to  join  in  the  affi- 
davits annexed  to  the  petition  and  they  refused ;  and  that 
he  then  procured  the  two  other  persons  to  make  the  affi- 
davits, who  were  of  easy  and  accommodating  dispositions, 
and  resided,  the  one  four,  and  the  other  six,  miles  from 
the  land  :    That,  during  the  time  the  defendant  occupied 
the  land,  he  permitted  the  buildings  and  enclosures  to  go 
to  waste,  and  thereby  diminished  the  market  value  of  it : 
and  the  bill  distinctly  charges,  that  the  intent  and  pur^ 
pose  of  the  defendant  in  procuring  the  sale  of  the  land 
-was  to  purchase  it  at  a  sacrifice ;  and  that  it  was  for 
that  reason  that  he  did  not  inform  the  Court,  upon  the 
coming  in  of  the  report,  of  the  inadequacy  of  the  price, 
and  thereby  protect  his  ward  from  undue  loss.    The  biH 
also  alleges,  as  a  breach  of  his  duty,  that  the  defendant 
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procnred  the  report  to  be  confirmed  and  an  order  for  the 
payment  of  the  price  into  his  hands,  as  guardian,  and 
designedly  omitted  to  cause  it  to  be  secured  to  any  spe- 
cific use  or  purpose,  and  a  portion  of  the  negroes  to  be 
set  apart,  as  a  substitute  for  the  land  sold. 

The  bill  further  states,  that  the  defendant  seldom  hired 
out  the  plaintifi^'s  slaves,  but  kept  them  in  his  service, 
and  would  not  account  for  the  full  value  of  their  services : 
That  the  plaintiff*,  Nicholas,  applied  to  the  defendant  for 
a  settlement  of  his  accounts  as  guardian ;  but  that  he 
refused  to  come  to  any  settlement,  and  in  February  1844, 
paid  the  sum  of  855,  and  soon  afterwards  HlO  more,  and 
alleged  that  those  sums  were  all  that  was  due  upon  his 
guardianship,  including  the  hires  of  the  negroes,  and  the 
rents  of  the  land  before  the  sale  and  also  the  price  of 
the  land. 

The  bill  then  insists,  that  in  justice  and  equity  the  land 
should  be  considered  as  still  belonging  to  the  plaintifi* 
Elizabeth,  and  that  the  defendant  ought  to  be  considered 
a  trustee  for  her :  and  if  that  be  not  so,  that,  at  all  events^ 
the  proceeds  of  the  sale  of  it  ought  to  have  been  secured 
to  her,  and  that  the  defendant  ought  to  make  the  same 
good  to  her. 

The  prayer  is,  that  the  purchase  of  the  land  may  be 
declared  fraudulent,  and  the  defendant  be  decreed  to  con* 
Tey  to  the  plaintiff*  Elizabeth,  and  for  an  account  of  the 
rents  and  profits  of  the  land,  and  also  of  the  personal 
estate,  and  that  all  sums,  that  Mrs.  Harrison  may  be 
entitled  to  in  respect  of  the  sale  of  the  land,  may  be 
settled  and  secured  to  her  out  of  the  fund  in  the  de- 
fendant's hands. 

The  answer  denies,  that  any  waste  was  permitted  by 
the  defendant  on  the  land,  or  that  his  wife  or  he  ever  oc« 
cupied  it.  It  states  that  there  were  no  improvements  on 
it,  except  some  detached  pieces  of  cleared  land,  contain* 
ing  in  all  about  17  acres,  very  badly  enclosed :  That  in 
1838,  the  defendant  leased  those  pieces  for  #3 ;  of  which 
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he  kept  •!,  in  respect  of  his  wife*s  dower,  and  accounted 
for  the  other  $2,  as  part  of  his  ward's  estate  :    That,  im. 
mediately  after  he  was  appointed  guardian,  in  February 
1829,  he  offered  the  land   for  rent;  but  that  owing  to 
there  being  no  house  on  it,  and  the  poverty  of  the  land, 
and  the  defective  fences,  he  could  get  no  offer  for  it.    Be- 
lieving that  he  would  afterwards  be  unable  to  get  tenants* 
knowing  that  there  were  debts  encumbering  the  personal 
estate,  he  thought  it  best  that  the  land  should  be  sold 
rather  than  keep  it  lying  idle,  and  paying  taxes  on  it, 
daring  the  long  minority  of  his  ward,  who  was  then  about 
three  years  old  ;  and,  accordingly,  and  with  the  sole  view 
of  promoting  her  interest,  he  consulted  counsel  and  was 
advised  to  apply  to  the  Court  of  Equity  for  an  order  to 
sell  it,  in  aid  of  the  personal  estate.    The  defendant  de- 
nies, positively,  that  he  used  any  practices  to  impose  on 
or  deceive  the  Court,  or  that  he  applied  to  or  procured 
any  persons  to  give  evidence  in  support  of  the  application, 
but  such  as  he  believed  knew  the  land  well,  and  were 
good  judges  of  what  was  for  the  interest  of  the  ward. 
He  states,  that  he  did  not  wish  or  intend  to  purchase  the 
land,  when  he  filed  the  petition  nor  when  it  was  offered  ; 
but  that  finding  no  bid  made,  and  supposing  that,  if  any 
should  be  made,  it  would  be  small  under  those  circum- 
stances, and  being  determined  the  land  should  not  be 
sold  at  a  sacrifice,  he  made  up  his  mind  to  give  the  value 
of  it  himself,  as  well  as  he  could  ascertain  it,  and  there- 
fore he  bid  2500:    That  he  was  not  particularly  ac- 
quainted with  the  land ;  but  he  had  ascertained  that  the 
other  half  of  the  original  tract,  being  the  share  of  Hansel 
Lynch,  had  been  a  short  time  before  sold  for  0500,  and 
supposing  him  to  know  the  land  well  and  to  be  a  com- 
petent judge  of  its  value,  he  bid  the  same  sum  for  the 
other  half,  considering,  then  and  now,  that  to  be  its  full 
value  :    That  the  defendant  was  desirous  not  to  purchase 
the  land,  and  that  the  master  kept  the  bidding  open  until 
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the  succeeding  County  Court,  but,  receiving  no  other  bid, 
he  then  declared  the  defendant  the  purchaser. 

The  answer  thereupon  insists,  that  the  defendant  by 
force  of  the  decree  and  conveyance  from  the  master,  had 
a  good  title  to  the  land ;  and,  moreover,  that  as  the  do* 
cree  directed  the  money  to  be  paid  to  him  as  such,  and 
without  any  settlement  of  any  property  in  lieu  of  the 
land,  he  is  not  chargeable  with  any  error  in  law  upon 
that  point,  as  it  was  not  his  act,  but  that  of  the  Court. 

The  answer  then  states,  that  the  defendant  annually 
returned  his  accounts,  as  guardian,  to  the  County  Court, 
and  included  therein  all  the  hires  of  the  negroes,  and  the 
price  of  the  land  with  the  interest  accruing  thereon,  and 
the  same  were  duly  audited  and  allowed  by  the  Court. 
It  denies  that  the  defendant  kept  the  negroes  in  his  ser- 
vice, and  avers  that  he  accounted  for  the  whole  estate  in 
his  returns.     A  copy  of  those  accounts  is  annexed  to  the 
answer  as  a  part  of  it,  and  the  original  of  the  last  one, 
made  to  May  1541,  is  exhibited.    The  answer  then  states , 
that  soon  after  the  marriage  of  the  plaintiffs,  he  was  re- 
quested to  settle,  by  the  plaintiff  Nicholas  ;  and  the  de- 
fendant thereupon  gave  him  a  full  statement  of  all  his 
transactions,  by  laying  before  him,  his  said  guardian  ac- 
counts and  vouchers  to  support  them ;  and  that  after 
time  taken  for  full  examination,  the  said  Nicholas  ex- 
pressed himself  fully  satisfied  therewith  ;  and  the  defen- 
dant then  delivered  to  him  the  negroes  belonging  to  his 
wife,  and  after  first  paying  him  $55,  in  February,  paid 
him  on  the  25th  of  May  1844,  the  sum  of  miO  93,  as  the 
balance  due  on  the  last  account,  and  took  his  receipt 
therefor  on  the  account  in  full :  and  the  answer  insists 
on  that  settlement  of  the  accounts  and  the  plaintiff's  re- 
ceipt thereon  as  a  bar  to  a  decree  that  he  shall  now  ac- 
count, as  if  he  had  pleaded  the  same. 

The  accounts  began  in  February  1829.  It  appears  by 
them,  that  the  ward's  estate  was  indebted  at  that  time 
^202  23i  for  owelty  of  partition  of  the  land  between  her- 
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self  and  her  uncles  and  of  the  negroes  between  herself 
and  the  defendant,  and  for  her  share  of  a  balance  due  her 
father's  administrator  on  his  accounts :  and  that  the  de- 
fendant, afterwards,  was  obliged  to  pay  Reddin  Lynches 
administrator,  on  a  refunding  bond,  the  further  sum  of 
1^38  01,  for  her  share  of  a  recovery  eflected  against  him- 
The  hires  of  the  negroes  appear  to  be  regularly  entered, 
and  to  have  barely  supported  the  ward  for  several  years, 
though  they  gradually  increased,  notwithstanding  the 
charges  also  increased  by  reason  of  one  of  the  negro 
women  having  a  large  family  of  young  children,  and  the 
expenses  of  the  ward's  education.  The  defendant  gave 
the  ward  credit  in  the  account  for  $500,  as  the  price  of 
the  land,  when  it  fell  due ;  and  there  does  not  appear  any 
charge  in  the  account,  that  does  not  seem  quite  moderate 
for  the  expenses  of  the  negroes,  or  the  board,  education, 
and  clothing  of  the  ward.  In  the  return  in  May  1844, 
the  defendant  is  charged  with  the  balance  due  upon  the 
preceding  return,  and  it  appears  upon  the  original,  that 
it  (as  the  others  had  been)  was  credited  and  allowed  by 
tbree  members  of  the  Court,  who  signed  it.  Therein,  the 
plaintiff  is  charged  with  955,  paid  to  him  in  February 
1844,  and  a  balance  is  struck  of  910  92,  and  signed  by 
the  defendant ;  and  immediately  below,  the  defendant 
gave  a  receipt  as  follows  : 

May  25th,  1844.  Received  the  above  amount  as  sta- 
ted from  Willie  Bradley,  guardian  of  Elizabeth  R.  Lynch, 
in  right  of  my  wife,  now  Elizabeth  R.  Harrison. 

(Signed,)  "N.  C.  Harrison." 

Depositions  were  taken  on  both  sides  as  to  the  value 
and  condition  of  the  land.  It  appears  that  the  share  of 
Hansel  Lynch  was  sold  by  him  at  9500 ;  and  several  wit- 
nesses think  that  a  fair  price  for  that  lot  as  well  as  for 
the  land  of  the  plaintiff.  Others  however  say,  that  both 
parcels  were  worth  more ;  and  upon  the  wholo  evidence 
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it  seems  probable  that  the  land  of  the  plaintiiT  was  worth 
about  j[S600,  or  9650,  though  it  could  not  be  sold  for  that 
sum,  because  it  did  not  adjoin  any  person  desirous  or  able 
to  buy  it  But  all  the  witnesses  agree,  that  but  little  of 
it  was  tsleared  and  the  most  of  it  in  swamp ;  so  that  little 
or  no  rents  could  be  had  for  it,  without  laying  out  capi- 
tal or  labour  to  a  considerable  extent,  in  clearing  and 
ditching. 

Upon  the  hearing  in  the  Superior  Court  the  bill  was 
dismissed,  but  the  decree  did  not  declare  the  grounds  of 
it:  and  the  plaintiffs  appealed. 

B,  F»  Moore,  for  the  plaintiffs. 
/.  H.  Bryan,  for  the  defendant. 

RuFPiN,  C.  J.  The  Court  finds  no  reason  for  disturbing 
the  decree.  In  respect  of  the  personal  estate,  the  plain- 
tiffs cannot  have  any  decree  against  the  defendant.  The 
negroes,  with  their  numerous  increase,  have  been  deliv- 
ered to  the  husband,  and  he  has  also  settled  the  accounts 
with  the  guardian  and  received  the  balance  due  on  it,  and 
given  a  receipt  for  it  as  such.  It  is  not  necessary  to  cite 
authorities,  that  an  account  stated  in  writing,  and  settled 
and  signed  by  the  parties,  is  a  bar  to  a  bill  for  another 
account.  If  the  plaintiffs  state  the  settlement  in  the  bill, 
they  cannot  ask  to  have  it  opened,  but  for  some  fraud, 
omission,  or  mistake  pointed  out.  If  the  bill  take  no  no- 
tice of  the  settlement,  but  is  simply  for  an  account,  in  a 
case,  in  which  a  bill  for  an  account  li^s,  it  follows,  that 
the  defendant  can  adduce  the  settlement  and  shew  thereby 
that  the  parties  have  already  accounted,  and  therefore 
ought  not  to  be  compelled  to  do  so  again.  The  differ- 
ence is,  that  when  the  defendant  sets  up  this  defence,  the 
rule  is,  that  he  must  state  upon  his  oath,  that  the  account 
as  settled  is  just  and  true  ;  and  in  that  case  it  is  concla- 
sivei  unless  impeached  upon  one  of  the  grounds  men- 
tioned.   For  fair  settlements,  like  other  contracts,  ought 
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to  be  binding.  Here  the  ixccounts  were  stated,  signed 
and  settled,  and  there  is  nothing  to  impeach  them  ;  for 
the  bill  does  not  even  notice  the  settlement.  The  final 
account  refers,  upon  its  face,  to  those  before  returned 
and  they  must  have  been  known  to  the  husband.  The 
defendant  says  that  he  in  fact  had  them  and  examined 
them  carefully ;  and  he  further  states,  positively,  that 
the  whole  account  was  just  and  true.  There  is  no 
ground,  therefore,  on  which  that  settlement  can  be  dis- 
regarded. 

The  Court  cannot  forbear  expressing  a  decided  disap- 
probation  of  the  loose  and  mischievous  practice,  adopted 
in  this  case,  of  decreeing  the  sale  of  an  infant's  land,  up- 
on ex  parte  affidavits  offered  to  the  Court,  w^ithout  any 
reference  to  ascertain  the  necessity  and  propriety  of  the 
sale,  and  the  value  of  the  property,  so  as  to  compare  the 
price  with  it.  The  Court  ought  not  to  act  on  mere  opin- 
ions of  the  guardian  or  witnesses,  but  t^e  material  facts 
ought  to  be  ascertained  and  put  upon  the  record,  either 
by  a  report  of  the  master  or  the  finding  of  an  issue  ;  and 
after  a  sale  it  ought  to  appear  in  like  manner  to  be  for 
the  benefit  of  the  infant  to  confirm  it.  Otherwise  there 
is  great  danger  of  imposition  on  the  Court  and  much  in* 
jury  to  infants.  In  the  case  before  us,  if  it  were  admitted 
that  the  ward  lost  by  the  sale  of  her  land,  it  is  not  seen, 
that  the  guardian  did  more  than  err  in  opinion,  as  to  the 
infant's  interest ;  for  the  facts  stated  in  the  petition  do 
not  appear  to  be  untrue  ;  and  there  is  no  evidence  of  an 
efibrt  to  prevent  competition  at  the  sale  or  before.  The 
only  prejudice  alleged  in  the  bill  is,  that  the  land  was  sold 
too  low.  On  that  point  the  guardian  or  the  witnesses 
made  no  representation.  It  was  incumbent  on  the  Court 
to  direct  an  enquir}*,  as  to  the  suitableness  of  the  sale  at 
the  price,  taking  into  view  the  income  from  the  land,  the 
ward's  age,  and  the  condition  of  her  estate.  Certainly, 
a  guardian  is  not  to  answer  for  error  in  the  Court  in  those 
respects ;  for  he  cannot  undertake  to  set  himself  aboTe 
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the  Court,  whose  advice  he  asks.  To  make  him  respon- 
sible,  if  he  be  so  at  all,  for  a  loss  to  the  ward,  something 
more  than  a  loss  and  an  error  of  a  Court  must  be  made 
to  appear.  It  ought,  at  least,  to  be  established,  that  he 
practised  a  deception  on  the  Court  by  false  allegations 
and  false  evidence,  or  by  industriously  concealing  ma- 
terial facts.  However,  it  is  not  our  purpose  at  present 
to  lay  down  any  rule  as  to  the  liability  of  guardians,  for 
losses  to  wards  from  sales  of  their  land.  It  will  be  suf- 
ficient to  do  so,  when  a  case  of  such  injury  shall  come  up. 
The  plaintiffs  do  not  establish  any  thing  like  a  previous 
design  of  the  defendant  to  buy  the  land ;  and  they  fail 
to  render  it  even  probable,  that  it  was  not  the  ward's  in- 
terest to  confirm  the  sale  that  was  made,  rather  than  not 
make  one  at  all.  It  is  true,  there  is  some  difference  of 
opinion,  about  the  value  of  the  land.  But  suppose  it  to 
be  worth  $600,  or  a  little  more,  there  would  still  not  be 
such  a  disparity  between  the  price  and  value  as  would 
induce  the  Court  to  annul  a  contract  inter  partes.  This 
case  stands  on  ground  even  higher  than  that.  The  right 
of  rejecting  the  sale  is  reserved  to  the  Court;  but  instead 
of  doing  so,  it  confirms  it,  and  thereby  holds  the  purchaser 
bound.  It  would  be  hazardous  to  impeach  confirmed  ju- 
dicial sales,  upon  the  ground  of  inadequacy  of  price  ;  and, 
if  it  can  be  done  in  any  case,  it  must  undoubtedly  be  a 
very  strong  one  of  deceitful  practice  on  the  Court.  With- 
out commenting  minutely  on  the  evidence  here,  it  will  be 
sufficient  to  say,  that  it  produces  a  decided  impression^ 
that,  under  the  circumstances,  it  was  the  interest  of  the 
ward,  that  the  sale  should  have  been  made  at  the  price 
given,  rather  than  not  sell  at  all ;  and  that,  even  if  the 
land  were  worth  more  intrinsically,  it  is  not  probable, 
owing  to  its  condition  and  situation,  that  more  could  have 
been  had  for  it  in  any  reasonable  time.  The  proceeds  of 
sale  were  almost  indispensable  to  the  infant,  in  the  state 
of  her  property.    The  land  yielded  no  profits,  and  would 
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Bott  witboQt  an  outlay  beyond  the  power  of  the  owner.  If 
not  Bold*  it  would  have  been  chargeable  for  taxes,  and  at 
dM  end  of  her  pupilage,  would  still  have  been  in  a  wild 
and  waste  state.  On  the  other  hand,  it  has  yielded  9500, 
and  compound  interest  thereon  for  about  fourteen  years : 
altogether,  upwards  of  9 1 1 00»  Besides,  there  were  debts, 
then  due,  exceeding  0200,  and  others,  afterwards  as* 
Certained,  to  a  greater  amount ;  and  for  the  discharge  of 
them,  and  the  education  of  the  ward,  there  was  nothing 
but  the  negroes.  During  the  same  period,  they  have 
yielded  above  $1500,  in  hires,  and  have  more  than 
doubled  in  number.  So  that  it  is  plain  that  she  would 
have  suffered  more  loss  by  a  sale  of  negroes  for  the  pay- 
nent  <^  her  debts,  besides  being  cut  off  from  resources 
for  nurture  and  education.  The  Court,  therefore,  must 
declare,  that  the  sale  of  the  land  was  not  procured  by  the 
defendant  in  bad  faith,  but  that,  under  the  circumstances^ 
it  was  a  discreet  and  proper  act. 

The  bill  also  insists  on  a  liability  of  the  defendant,  be- 
cause he  did  not  keep  and  have  settled  on  the  plaintiff^ 
Mrs.  Harrison,  as  much  of  the  personal  property,  as 
would  have  been  of  the  value  of  8500,  to  go  as  real  es* 
tate.  This  is  founded  on  the  provision  of  the  Act  of 
1887,  which  requires  the  Court  to  set  apart  as  much  of 
one  kind  of  property  as  will  be  a  substitute  for  that  of 
the  other  kind  sold,  and  enacts  that  the  portion  set  apart 
shall  go  as  that  sold  would  have  done,  until  the  equitable 
owner  shall  make  a  disposition  of  it,  that  will  change  its 
character.  No  doubt  it  was  the  duty  of  the  Court  of 
Equity  to  have  complied  with  these  provisions.  Per* 
haps,  also,  the  guardian  might  have  witheld  as  much  of 
the  personal  property  from  the  husband  of  his  infant 
ward,  and  insisted  cm  its  being  settled  as  real  estate.  It 
is  not  necessary  to  say  how  that  would  be,  as  it  is  not 
the  question  here.  The  question  before  us  is,  whether 
the  husband,  by  joining  his  wife  with  him,  can  bring  a 
hill  to  compel  the  guardian  to  make  good  this  sum  out  of 
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his  proper  goods,  when  the  husband  has  in  his  own  hands 
the  whole  estate,  out  of  which  the  settlement  ought  to 
be  made.  Undoubtedly,  that  much  of  the  personal  estate 
is,  or  ought  to  be  considered,  as  land,  between  the  husband 
and  wife,  and  between  her  personal  representative  and 
heir.  Why  does  not  the  husband  set  up  a  sufficient 
fund  and  settle  it  for  that  purpose  7  If  he  will  not»  the 
wife  has  a  right  to  insist  on  it  by  her  billi  filed  by  a  next 
friend.  But,  clearly,  they  cannot  charge  the  present  de- 
fendant with  that  sum,  when  he  delivered  the  wh<^ 
estate  to  the  husband,  and  he  now  has  it  "Whether  he 
could  be  made  liable  by  the  wife,  upon  the  insolvency  of 
the  husband,  may  admit  of  more  doubt— though  it  would 
seem  hard  that  he  should,  as  the  Court  omitted  to  desig- 
nate a  fund  for  the  purpose.  But,  if  he  could  be  reached 
by  the  wife  ultimately,  he  assuredly  cannot  be  on  the  bill 
of  the  husband  and  wife,  and  while  the  husband  has  the 
fund  itself,  and  is,  in  respect  thereto,  the  person  primarily 
liable. 

Per  Curiam.  Decree  aflbmed,  wiA  costs. 


14«  SUPREME  COURT. 


ANN  B.  REA  vs.  WILLIAM  L.  RHODES  &  AL. 

In  the  caie  of  a  legacy  to  one  for  life,  remaiuder  over,  the  assent  of  the  ex- 
ecutor to  the  legatee  for  life,  enures  to  the  beuefit  of  the  remainder-man , 
and  Tests  in  him  a  legal  estate,  which  is  liable  to  execution. 

The  assent  of  the  executor  vests  the  legal  estate   in  the  legatee,  though  the 

.  executor  may  thereby  commit  a  devastavit,  and  a  creditor  can  only  follow 
the  property  in  a  Court  of  Equity. 

It  •■  not  necessary  that  an  assent  be  expressly  given  or  directly  proved,  for  it 
mny  be  implied  from  the  acts  of  the  parties,  or  the  declarations  of  the  ez« 
eentor,  though  not  amounting  simply  to  an  assent.  But  the  acts  or  decla- 
rations, in  order  to  have  that  effect,  must  be  such  as  are  unequivocal,  and 
satisfy  the  mind,  that  the  executor  meant  to  acknowledge  the  right  of  the 
legatee  to  the  thing,  and,  of  course,  to  determine  his  own  title  or  control 
-  ever  it,  in  opposition  to  the  legatee. 

The  cases  of  Hostler  v.  Smith,  2  Hay.  305,  Alston  v.  Foster,  1  Dev.  £q. 
337,  and  Knight  v.  Leake,  2  Dev.  and  Bat.  133,  cited  and  approved. 


Appeal  from  the  Court  of  Equity  of  Washington 
County,  at  the  Spring  Term,  1847. 

Arthur  Rhodes  made  his  will  June  23rd,  1836,  and 
therein  gave  to  his  wife,  Amelia,  his  manor  plantation, 
fifteen  slaves,  by  name,  with  his  household  and  kitchen 
furniture,  (except  a  bed  and  furniture)  and  his  stocks  of 
horses,  cattle,  sheep  and  hogs,  and  his  farming  utensils, 
for  her  life  ;  and  after  her  death  he  directed  the  land  to 
be  sold,  and  he  gave  the  proceeds  thereof  and  the  said 
negroes  to  his  son  Edmund  Rhodes,  and  his  grand-chil- 
dren, the  children  of  his  deceased  son  William  Rhodes, 
equally  to  be  divided  between  them,  that  is  to  say,  one 
half  to  Edmund,  and  the  other  half  to  the  said  grand- 
children. He  al.so  gave  to  his  son,  Edmund,  six  other 
slaves  specificplly,  and  a  bed  and  furniture.  The  testa- 
tor appointed  his  wife  the  executrix  and  his  son  Edmund 
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executor,  and  died  shortly  afterwards.  In  November 
1S36,  the  will  was  proved,  and  Edmund  alone  qualified 
as  executor.  Mrs.  Rhodes  was  an  aged  lady,  between 
sixty  and  seventy,  and  quite  infirm,  and  her  son  Edmund 
lived  with  her,  as  a  member  of  her  family,  at  the  late  resi- 
dence of  her  husband,  until  her  death.  During  that  period 
the  negroes  continued  on  the  plantation  generally,  though 
some  of  them  were  occasionally  hired  out,  and  the  con- 
tracts of  hiring  were  made  by  Edmund  Rhodes,  who  was 
the  executor  of  his  father,  and  also  managed  his  mother's 
plantation  for  her.  Edmund  Rhodes  was  also  the  ad- 
ministrator of  his  deceased  brother  William,  and  his 
father,  Arthur  Rhodes,  was  his  surety  in  that  office.  The 
children  of  William  Rhodes  were  William  L.,  Elizabeth, 
James  E.,  Joseph  H.,  and  Franklin  A.;  and,  as  next  of  kin 
of  their  father,  they  instituted  in  May  1843,  a  suit  by  pe- 
tition, against  Edmund  Rhodes  for  an  account  and  pay* 
ment  of  their  distributive  shares,  and  in  August  1842,  re- 
covered $197  24,  besides  costs,  and  sued  out  3.  fieri  facias^ 
and  levied  it  on  Edmund  Rhodes,  one  half  in  remainder 
of  the  slaves  left  to  his  mother  for  life,  and  they  were  af- 
terwards sold  under  a  venditioni  exponas  on  the  22d  of 
July  1843,  and  the  present  plaintifT  became  the  purchaser 
by  Charles  Latham,  her  agent. 

In  March  1843,  the  present  plaintiff  also  recovered  a 
judgment  for  S2500,  and  costs,  in  an  action  at  law,  which 
she  had  instituted  against  Edmund  Rhodes;  and  thereon 
she  sued  out  a  fi^ri  fiacias,  which  was  also  served  on  the 
interest  or  half  part  in  remainder  of  Edmund  in  those 
slaves  ;  and  the  sale  by  the  sheriff,  under  which  the  plain- 
tiff purchased,  was  made  under  this  execution  as  well  as 
that  of  William  L.  Rhodes  and  others  before-mentioned. 
The  sale  was  made  at  the  residence  of  Mrs.  Amelia 
Rhodes,  and  in  the  presence  of  herself,  Edmund  and 
William  L.  Rhodes.  Afterwards,  William  L.  Rhodes  for 
himself,  and  as  the  guardian  of  his  brothers  and  sister* 
-who  were  all  infants,  instituted  in  February  1844,  an  ac- 
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tion  at  law  against  Edmund  Rhodes  in  bis  own  right,  and 
as  executor  of  his  father  on  his  bond,  as  administrator  of 
William  Rhodes  deceased,  assigning  as  the  breach  the 
non-payment  of  the  hires  ef  the  negroes  belonging  to  that 
estate  for  the  year  1843,  and  which  fell  due  at  the  end 
of  that  year  and  amounted  to  (126  11.    No  defence  waa 
made  to  the  action ;  but  a  judgment  by  default  was  en- 
tered and  a  reference  to  the  Clerk  to  take  the  accounts. 
He  did  so,  and  reported  that  the  sum  of  1 126  11  was  due, 
upon  the  admissions  of  the  parties,  Edmund,  and  William 
L.,  who  attended  before  him ;  and  at  May  term  1844, 
judgment  was  rendered  therefor;  and  upon  it  a  fieri 
facias  was  issued  against  the  goods  and  chattels  of  the 
testator  Arthur  in  the  hands  of  the  executor,  and  against 
the  proper  goods  of  Edmund  Rhodes,  and  on  the  16th  of 
August,  1844,  the  whole  of  the  negroes  then  amounting 
to  seventeen,  were  exposed  to  sale  as  the  goods  of  the 
testator  Arthur,  in  the  hands  of  Edmund  Rhodes,  the  exec« 
utor,  and  also  the  undivided  half  thereof  as  the  interest, 
if  any,  of  the  said  Edmund  in  those  slaves,  and  were  pur- 
ehased  by  William  L.  Rhodes  for  the  sum  of  8144  85* 
This  last  sale  took  place  a  month  after  the  death  of  the 
testator's  widow   which  occurred  in  July  1844;   and, 
since  bis  purchase,  William  L.  Rhodes  has  been  in  pos- 
session of  all  the  negroes. 

The  bill  was  filed  in  September  1844,  against  William 
L.  Rhodes,  Edmund  Rhodes,  and  the  other  children  of 
William  Rhodes,  deceased,  and  it  states,  that,  soon  after 
the  testator's  death,  Edmund  Rhodes  paid  off  all  the 
debts  of  the  testator  and  assented  to  the  legacies  in  the 
will  to  himself  and  to  his  mother,  and  the  other  remain- 
der-men, and  that  Mrs*  Rhodes  had  the  possession  and 
enjopment  of  the  negroes,  as  tenant  for  life,  up  to  the  sale 
to  the  plaintiff  in  July  1843  :  That  at  that  sale  the  ne- 
groes were  offered,  with  an  express  reservation  of  the 
life  estate  of  Mrs.  Rhodes,  derived  under  her  husband's 
will,  and  that  the  interest  of  Edmund  Rhodes  was  sold 
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as  a  remainder  dependent  upon  that  life  estate ;  and 
thaty  although  Mrs.  Rhodes,  Edmund,  and  William  S* 
Rhodes,  were  all  present,  neither  of  them  made  any  ob< 
jection  to  the  sale  in  that  mode  or  intimated  that  the  ne- 
groes were  held  or  claimed  by  Edmund  as  executor : 
That  so  far  from  setting  up  any  such  pretence,  the  said 
William  was  having  them  sold  under  the  execution  of 
himself  and  others  on  their  first  judgment,  as  the  pro- 
perty in  remainder  of  Edmund  Rhodes,  and  Edmund 
Rhodes  himself  applied  to  persons  not  to  bid  for  the  ne« 
groes,  but  to  allow  William  L.  Rhodes  to  purchase  them 
without  competition,  and  that,  upon  that  request  being 
refused  by  the  plaintiff's  agent,  William  L.  Rhodes  de« 
manded  that,  to  the  extent  of  his  execution,  which  was 
the  elder,  the  sale  should  be  for  specie :  And  that  after 
the  said  sale  the  negroes  went  back  into  the  possession  of 
Mrs.  Rhodes  who  claimed  them,  as  before,  as  tenant  for 
life,  with  the  knowledge  and  approbation  of  Edmund,  and 
held  them  during  her  life.  The  bill  further  states,  that 
the  subsequent  suit  and  judgment  against  Edmund 
Rhodes  for  the  hires  of  the  negroes  of  his  intestate,  Wil« 
liam  Rhodes,  for  1843,  was  a  contrivance  of  Edmund  and 
William  L.  Rhodes  to  bafQe  the  plaintiff,  by  having  the 
negroes  sold,  under  color  of  an  execution  against  the  es- 
tate of  the  testator  Arthur,  as  some  ground  for  pretend* 
ing  that  the  executor  had  not  consented  to  the  gifls  of 
them  in  the  will :  That  the  whole  of  those  hires  amounted 
only  to  #126  11,  for  which  the  judgment  was  taken; 
and  that  in  fact  William  L.  Rhodes  was  the  hirer  of  some 
of  the  negroes  for  l»77,  which  he  never  paid,  and  that 
Elizabeth  Rhodes  hired  others  to  the  value  of  834,  which 
was  paid  by  keeping  other  negroes  of  the  estate  that 
were  chargeabhs  and  that  no  reduction  was  made  there* 
for  or  claimed  before  the  clerk. 

The  prayer  is  lor  a  discovery  of  the  negroes  and  their 
increase,  and  a  partition,  by  which  one-half  shall  be  laid 
off  and  delivered  to  the  plaintiff,  and,  in  the  mean  time. 
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for  reasons  stated  in  tbc  bill,  for  an  injunction  against 
the  removal  of  the  slaves  out  of  the  State. 

The  answer  of  Edmund  Rhodes  states,  *'  that,  soon  af« 
ter  he  qualified  as  executor,  he  paid  all  such  demands  as 
were,  to  his  knowledge,  then  outstanding  against  his  tes- 
tator, without  a  sale  of  any  negroes."  He  "  denies  ever 
having  announced  his  assent  or  assented  as  executor  to 
the  life  estate  in  the  negroes  to  Amelia,  the  tenant  for 
life  in  said  will ;  but  says  that  they  lived  together  at  the 
late  residence  of  the  testator,  at  which  place,  the  negroes 
not  hired  out,  were  employed  by  this  defendant  upon  the 
farm:  He  says  that  the  proceeds  of  those  hired  out, 
were  collected  by  him  as  executor,  and  appropriated  to 
the  wants  of  the  farm  during  the  life  of  his  mother,  and 
that  she  derived  her  support  from  the  income  of  the  pro- 
perty bequeathed  to  her  during  her  life  ;  ho  denies,  that 
khe  negroes  were  surrendered  by  him  into  the  possession 
of  said  Amelia,  and  that  she  exercised  any  greater  con- 
trol over  them  than  she  did  prior  to  the  testator's  death:" 
He  states,  •*  that  up  to  the  sale  to  the  plaintiff,  the  ne*- 
grocs  had  been  in  his  continued  possession,  and  that  he, 
at  that  time,  claimed  to  hold  them  as  executor,  and  that, 
to  the  best  of  his  knowledge  and  belief,  he  stated  to  the 
sberi£f,  and  to  Charles  Latham,  the  plaintif}*'s  agent,  that 
he  was  in  advance  for  the  estate,  and  looked  to  the  ne- 
groes to  be  re-imbursed. 

The  defendant  denies  any  fraudulent  combination  with 
William  L.  Rhodes,  or  contrivance  to  defeat  the  plaintiff 
of  her  purchase  by  the  second  suit  and  judgment  obtained 
against  him  in  May  1844,  and  says  the  proceeding  was 
bona  fide.  He  says,  that  he  bad  hired  out'the  negroes  for 
1843,  and  that  after  William  L.  Rhodes  was  appointed  the 
guardian  of  his  brother  and  sister,  in  the  summer  of  1843, 
he  demanded  payment  from  this  defendant,  which  he  was 
unable  to  make  in  consequence  of  pecuniary  cmbarra^ss- 
ments ;  and  that  his  reason  for  not  defending  the  suit 
was,  that  he  really  owed  the  sum  reported  by  the  Clerk 
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upon  bis  admission.  He  admits,  that  Elizabeth  Rhodes 
hired  negroes  that  year  for  834,  and  that  the  same  waa 
charged  against  him  in  the  salt,  though  that  sum  was  not 
paid  to  him  but  was  satisfied  by  an  allowance  to  her  for 
keeping  other  negroes ;  and  he  admits  that  William  L. 
Rhodes  hired  some  of  the  negroes  himself  for  977,  which 
was  charged  against  the  defendant,  though  it  had  not 
been  paid  to  him  ;  and  he  says  that  said  William  L.  gave 
his  note  therefor,  ''and  that  said  note  has  been  long  since 
passed  off  by  this  defendant.^ 

The  answer  of  William  L.  Rhodes,  after  admitting  the 
bequests  in  the  will,  the  names  of  the  negroes,  &c.  states^ 
that  Amelia  and  Edmund  Rhodes  lived  together,  and  that 
the  latter,  so  far  as  he  knows  or  has  reason  to  believe^ 
exercised  the  sole  control  over  the  slaves,  and,  as  he  has 
understood,  hired  some  of  them  out  from  time  to  time  and 
took  notes  for  the  hire  to  himself,  and  that  the  defendant 
does  not  know  of  any  assent  by  Edmund,  the  executor^ 
to  the  legacy  to  his  mother,  nor  act  of  possession  or  owner- 
ship on  her  part,  inconsistent  with  his  possession  as  exec* 
utor.  He  admits  that  he,  Mrs.  Rhodes,  and  Edmund 
Rhodes  were  present  at  the  sale  under  the  executions,  in 
favour  of  the  plaintiff,  and  of  himself  and  brothers  and 
sister  against  Edmund  Rhodes,  and  the  interest  of  Ed* 
mund  in  the  negroes,  was  set  up,  and  sold  as  charged  in 
the  bill ;  and  that  he  set  up  no  objection  to  the  sale,  as 
he  does  not  know  that  he  was  called  upon  to  do  so.  But 
he  says,  that  he  has  since  understood  and  believes,  that 
Edmund  did,  on  that  day,  state  to  the  sheriff  and  the 
plaintiff's  agent,  Latham,  that  he  claimed  to  hold  the 
slaves  as  executor  of  Arthur  Rhodes.  And  this  defen« 
dant  insists  thereupon,  that  the  plaintiff  acquired  no  title 
by  her  purchase,  because  Edmund  Rhodes  bad  not  as- 
sented to  the  legacy  to  himself  and  therefore  held  as 
executor. 

He  denies,  that  he  applied  to  any  person  not  to  bid 
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against  him,  so  as  to  let  him  buy  the  negroes  for  the 
amount  of  his  execation»  or  that  Edmund  Rhodes  made 
such  application  with  his  knowledge  or  assent ;  and  he 
admits  that  he  demanded  specie,  and  insists  that»  as  he 
had  a  right  to  do  so»  it  furnishes  no  evidence  of  any 
fraudulent  purpose.  With  respect  to  the  institution  and 
prosecution  of  the  suit  last  brought  by  him  for  himself, 
and  his  brothers  and  sister,  he  gives  much  the  same  ac« 
count  the  other  defendant  does :  excepting  only,  that  he 
says,  that,  soon  after  he  was  appointed  guardian  in  1843, 
he  applied  to  Edmund  Rhodes  for  a  settlement,  and  re- 
ceiving no  satisfactory  answer,  he  then  applied  to  counsel, 
'*to  know  if  there  was  any  way  to  secure  the  negro  hire 
for  1843,  to  himself  and  his  wards,  and  was  instructed 
that  he  could  do  nothing  until  the  -end  of  the  year,  but 
that  then  he  should  again  demand  a  settlement,  and  upon 
refusal  bring  a  suit  on  the  administration  bond — which 
he  accordingly  did,  without  the  agency,  concert,  or  re- 
quest  of  Edmund  Rhodes  f'  And  excepting  further,  that 
in  respect  to  his  own  note  for  977,  for  hires  of  that  year, 
this  defendant  says,  ^'where  said  note  was,  at  the  time  of 
instituting  said  suit  he  does  not  know,  nor  does  he  know 
who  is  now^  (March  1 4th,  1845,)  ''the  holder  of  it,  but 
supposes  that  it  has  been  long  since  passed  by  said  Ed- 
mund for  his  own  purposes." 

The  answers  of  the  other  defendants-— those  who  are 
still  infants,  answering  by  William  L.  Rhodes,  as  their 
guardian — ^are  not  material,  as  they  say  they  have  no 
personal  knowledge  of  the  matters  in  controversy  and 
leave  the  plaintiff  to  her  proof. 

Upon  the  proofs  it  appears,  that  Mrs.  Rhodes  owned  no 
land  nor  negroes,  besides  those  left  to  her  by  her  husband. 
She  was  old  and  infirm,  and  left  the  management  of  the 
plantation  and  the  transaction  of  her  business  generally, 
to  her  son  Edmund,  who  resided  with  her.  He  generally 
gave  in  her  property,  as  well  as  his  own,  for  taxes.  The 
tax  lists  for  all  the  years  from  1836  to  1844,  both  inclu- 
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sive,  are  filed,  except  for  the  years  1840  and  1841.  In 
1836,  Edmund  Rhodes  listed  for  himself  one  white  pol^ 
and  nothing  more ;  and  he  listed  **  for  the  heirs  of  Arthur 
Rhodes  447  acres  of  land,  and  seven  black  polls.''  In 
each  of  the  other  years,  he  gave  in  for  his  mother  the 
land  and  black  polls,  varying  in  number  from  four  to 
eight ;  and  generally  increasing.  Daring  that  period,  he 
gave  in  no  list  as  executor  of  his  father,  and  never  more 
than  one  black  poll  for  himself,  and  generally  none. 

A  witness,  Latham,  states  that  he  attended  the  sale  in 
July  1843,  as  the  plaintiff's  agent,  and  was  asked  by  Ed- 
mund Rhodes,  privately,  whether  he  had  come  to  bid  on 
the  property,  and  upon  being  told,  that  he  had,  Rhodes 
said  it  was  a  hard  case  to  be  broken  up  by  an  unjust  ver- 
dict, and  remarked  that  there  would  be  no  sale  unless  the 
witness  bid.  But  the  witness  told  him,  that  he  must  bidi 
and  then  Edmund  Rhodes  said  to  him,  ^  there  is  a  small 
execution  against  me  older  than  Rea's,  and,  if  you  will 
not  bid,  the  plaintiff  in  that  execution  can  purchase  the 
property."  But  the  witness  informed  him,  that  he  could 
not  consent ;  and  the  negroes,  that  is,  one-half  of  them  in 
remainder  after  the  death  of  Amelia  Rhodes,  being  the 
share  of  Edmund  Rhodes^  were  put  up  and  purchased  by 
the  witness,  as  the  agent  of  the  plaintiff.  Neither  in  that 
private  conversation,  nor  in  any  public  declaration,  did 
Edmund  Rhodes,  or  any  other  person  make  an  objection 
to  the  sale  of  his  half  of  the  negroes,  subject  to  the  life 
estate  of  Mrs.  Rhodes.  To  the  question  by  the  defea« 
dants,  whether  Edmund  Rhodes  did  not  say,  on  that  day, 
that  Arthur  Rhodes'  estate  was  indebted  to  him  and  that 
he  would  hold  on  to  the  property,  as  executor,  until  he 
was  paid,  this  witness,  and  the  deputy  sheriff,  who  sold 
the  negroes,  answer  that  nothing  of  the  sort  occurred, 
according  to  their  recollection. 

The  defendants  examined  the  sheriff  of  the  county* 
and  asked  him,  whether,  on  the  day  of  sale,  Edmund 
Rhodes  did  not  claim  the  negroes  as  the  extcator  of  his 
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father,  and  object  to  the  sale  of  them  :  To  which  the 
witness  replied,  that  he  made  the  sale,  at  which  William 
L.  Rhodes  purchased,  and  that,  upon  that  occasion,  Ed* 
mund  Rhodes  stated  that  the  negroes  were  the  property 
of  the  testator,  and  that  the  estate  owed  him,  and  had 
never  been  settled:  That,  at  the  sale  at  which  the 
plaintiff  bought,  the  witness  was  also  present,  and  he 
thinks  Edmund  Rhodes  made  some  objection  to  the  sale 
of  the  negroes,  but  what  the  objection  was,  witness  is 
unable  to  say. 

The  defendants  examined  several  other  witnesses  for 
the  purpose  of  shewing  that  Edmund  Rhodes  had  the 
possession  of  the  negroesi  and  claimed  to  control  and  dis- 
pose of  them  as  execUtOr.  *•  A  physician  says,  he  attended 
some  of  the  negroes  for  two  years  at  Mrs.  Rhodes'  and 
was  told   by  Edmund  to   charge  him  as  executor  of  his 
father,  and  be  at  different  times  received  payment  from 
Edmund.,    But  he  does  not  mention  the  years   when  he 
attended.    Ofch^rs  prove  that  Edmund  managed  the  plan* 
tation  or  farm  and  the  negroes  that  were  on  it,  and  that 
he  sometimes  hired  some  of  them  out.     But  the  witnesses 
generally  state  that  they  are  unable  to  say,  whether,  ia 
80  doing,  he  acted  as  executor  or  as  agent  for  his  mother* 
None  of  them  say,  that  there  were  regular  annual  hirings 
of  the  slaves ;  but  occasionally  they  were  hired  for  short 
periods  by  private  contracts,  or,  rather,  some  of  them. 
To  a  person  who  applied  to  Mrs.  Rhodes  in  1840,  or  '41, 
to  hire  a  negro  for  a  few  days,  she  replied,  that  she  *'  had 
nothing  to  do  with  the  negroes  and  horses,  and  that  he 
must  go  to  Edmund."    Another  witness,  being  asked, 
whether  Mrs.  Rhodes  did  not  express  the  wish  that  Ed- 
mund would  give  up  the  negroes  to  her?  answers,  "I 
do  not  know  that  I  heard  her  say  'give  up  the  negroes,' 
but  I  heard  the  old  lady  say,  that  if  Mr.  Rhodes  would  give 
np  to  her,  she  would  manage  things  differently  from  what 
be  did."     And  some  of  the  defendants'  witnesses  testify, 
that,  in  some  of  the  hirings  of  negroes,  Edmund  Rhodes 
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took  Dotes  payable  to  himself,  and  sometimes  payable 
to  him  as  executor.  One  of  the  witnesses,  who  hired  a 
negro,  says,  that  he  gave  the  negro  up  at  the  request  of 
Edmund,  who  said  his  mother  wished  it. 

A.  Moore  and  Heath,  for  the  plaintiff. 
Badger^  for  the  defendantsc 

RuFFiK,  C.  J.  The  case  turns  on  the  question  of  assent 
by  the  executor  to  his  own  Iegac3^  He  might  give  it 
either  directly  or  to  the  first  taker,  and  that  would  enure 
to  him  in  succession.    If  he  did  Ji^^gpf^^^p^nterest  in 

remainder  became  subject  to  t|3|^^%)fty<^t|g^y^  h^™  * 
Knight  V.  Leake^  2  Dev.  &  B*.  wS;  and  tw  fiegroes 
could  not  afterwards  be  sold  ^W^llip  VIMMn^^  bonis 
iestatoris.  For  it  is  settled,  thft  tne  assent  of  theiexecu- 
tor  passes  the  legal  property  t(&th«  jeMjjgiijA^OK  the 
executor  may  thereby  commit  sS^astavit,  andjR^reditor 
may  follow  the  property  in  equity.  xtUfH^iffToniUht  2  Hay. 
305.  AUton  v.  Foster^  1  Dev.  Eq.  337.  It  is  not,  there- 
fore, material  to  the  rights  of  the  plaintiff  in  this  case,  to 
determine  the  character,  in  point  of  good  faith,  of  the 
subsequent  suit,  judgment,  and  execution  under  which 
William  L.  Rhodes  purchased.  It  was  proper  enough  to 
make  it  a  part  of  the  bill,  in  order  to  have  all  the  rights 
of  every  class  of  claimants  passed  on.  The  true  charac- 
ter of  the  transaction  can  indeed  hardly  be  doubted,  not- 
withstanding the  answers.  No  counsel  could  have  ad- 
vised, that  next  of  kin  could  not  by  a  bill  compel  an  in- 
solvent and  unfaithful  administrator  to  bring  in  securi- 
ties belonging  to  them  and  restrain  him  from  parting 
from  them  to  others.  It  is  obvious,  that  the  remedy  on 
the  administration  bond  was  the  real  object ;  probably 
under  an  impression  that  the  assent  of  the  executor,  and 
the  purchase  of  the  plaintiff  under  an  execution  against 
him,  might  be  avoided  by  a  sale  for  a  liability  of  the  tes- 
tator, the  original  owner  of  the  negroes.    William  L. 
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Rhodes  says,  he  thought  it  his  daty,  after  he  became 
guardian,  to  secure  the  hires  for  1843,  for  his  wards  and 
himself,  and  therefore  brought  the  action  on  the  adminis« 
tration  bond  under  the  advice  of  counsel.  But  that  is  a 
most  extraordinary  statement,  leading  to  this  conclusion : 
that  for  the  purpose  of  securing  the  sum  of  $l2fi  11,  he 
would  sell  seventeen  negroes,  as  the  property  of  the  tes* 
tator,  and  thereby  defeat  a  gift  of  one  half  of  them  to 
himself  and  his  wards.  It  is  true  that  he  purchased,  and 
therefore  would  not  be  loser ;  but  what  becomes  of  his 
duty,  of  which  he  speaks,  to  the  infants,  who  owned  four 
fifths  of  that  half?  The  impression,  therefore,  cannot 
but  be  very  strong,  that  the  parties  fabricated  the  claim 
for  the  occasion,  by  not  allowing  the  proper  credits  for 
the  debts  of  William  L.  Rhodes,  and  for  the  charges  for 
keeping  some  of  the  negroes,  so  as  to  overreach  the  plain* 
tiff's  purchase,  as  they  supposed.  But  in  that  they  were 
mistaken,  if  the  executor  had  assented  to  his  legacy; 
since  in  that  case  the  plaintiff  got  a  good  title  to  one  half 
the  negroes,  and  would  be  entitled,  at  all  events,  to  a  par- 
tition against  the  owner,  or  owners  of  the  other  half, 
whether  the  ownership  be  in  William  L.  Rhodes  alone, 
or  in  him  and  his  brothers  and  his  sister  under  the  will. 
Upon  the  question  of  assent,  we  think  there  is  no  doubt, 
either  in  point  of  fact  or  law,  that  there  was  one.  It  is 
not  necessary,  that  it  should  be  expressly  given,  or  di- 
rectly proved ;  for  it  may  be  implied  from  the  acts  of  the 
parties,  or  the  declarations  of  the  executor,  though  not 
amounting  simply  to  an  assent.  But  the  acts  or  declara- 
tions, in  order  to  have  that  effect,  must  be  such  as  are 
unequivocal,  and  satisfy  the  mind,  that  the  executor 
meant  to  acknowledge  the  right  of  the  legatee  to  the 
thing,  and,  of  course,  to  determine  his  own  title  or  con- 
trol over  it,  in  opposition  to  the  legatee.  When  the  exec- 
utor delivers  the  legacy  to  the  donee,  as  his,  the  act  is 
unequivocal.  So  a  long  enjoyment  of  the  legatee,  with 
the  knowledge  of  the  executor,  is  the  highest  evidence  of 
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rach  delivery,  and  of  the  purpose  of  it.  Here,  the  enjoy- 
xnent  was  in  the  legatee  for  life,  for  about  seven  years  be- 
fore the  sale,  at  which  the  plaintiff  purchased.  It  is  true, 
the  residence  of  the  executor  with  his  mother,  might  make 
that  circumstance,  in  itself,  somewhat  ambiguous,  if  there 
appeared  to  be  any  reason,  upon  which  it  could  be  sup- 
posed,  the  executor  ought,  or  would  have  wished  to  hold 
the  property  as  executor.  But  there  was  nothing  of  that 
sort  in  the  case.  For  the  interference  of  the  son  with 
the  negroes,  either  in  superintending  their  labour  on  the 
farm,  or  occasionally  hiring  some  of  them,  is  rather  to  bo 
referred  to  his  wish  to  serve  his  mother,  with  whom  he 
lived,  and  of  all  whose  affairs  he  took  the  charge  on  ac- 
count of  her  sex,  age  and  infirmity,  than  to  his  rights  or 
duties  as  executor.  It  is  so,  because  there  were  no  known 
debts  of  the  testator  unpaid  :  the  negroes,  as  negroes  be« 
longing  to  an  estate  usually  are,  were  not  regularly  hiredt 
and  accounts  kept  by  the  executor  of  their  hires  as  parts 
of  the  estate ;  but  most  of  them  were  worked  on  the 
mother's  plantation,  with  which,  as  executor,  the  son  had 
nothing  to  do,  and  from  the  profits  of  their  labour  on  the 
mother's  land,  as  well  as  the  small  hires  that  were  re- 
eeived,  the  mother  and  her  family  were  supported.  It  is 
true,  the  answer  of  Edmund  Rhodes  denies  positively, 
that  he  had  either  announced  or  given  an  assent  to  the 
legacy  to  his  mother  or  himself.  The  Court  could  not, 
indeed,  look  at  that  as  evidence  between  the  other  par- 
ties ;  but  each  party  read  it,  and  commented  on  its  bear- 
ing on  this  point,  and  therefore  the  Court  is  to  treat  it  as 
they  did.  We  think  however,  notwithstanding  the  posi- 
tive denial  of  the  assent,  in  terms,  that  the  answer  itself 
shews  very  strongly,  that  it  had  been  given ;  for  the  de- 
nial may  be  only  of  what  that  defendant  deemed  an  as- 
sent, which  is  matter  of  law  to  a  considerable  extent,  and 
about  which  he  might  be  mistaken ;  while  the  facts,  that 
imder  his  own  management  the  negroes  had  been  em- 
ployed on  his  mother's  farm,  or  hired  out  for  her  benefit 
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for  seven  years  after  the  debts  of  the  testator  had  been, 
or  were  supposed  to  have  been,  paid,  (which  are  foand  ia 
the  answer*)  are  of  a  character  that  precladed  all  danger 
of  mistake  on  his  part,  and  tend  clearly  to  establish  his 
understanding  and  admission,  that  the  negroes  were  his 
mother's  for  life,  and  then  in  her  enjoyment  as  such,  and 
that  is  in  law  an  assent.  But,  if  it  were  allowable  to 
doubt  on  that  state  of  the  case,  the  acts  of  the  executor, 
in  listing  the  negroes  for  taxes,  make  the  matter  plain. 
He  listed  them  in  that  character  but  one  year ;  and  af. 
terwards  when  he  gave  in  his  own  list,  he  gave  in  that  of 
his  mother,  and  every  year  included  these  negroes  as  hers 
and  in  her  name.  It  may  be  true,  that  she  was  liable  for 
the  taxes  of  the  negroes,  as  the  possessor  of  them,  although 
they  might  not  be  her  property. 

But  the  defendant  by  using  that  argument  gives  up  the 
point :  for  the  question  is,  whether  the  possession  was  in 
her  as  legatee,  or  in  the  son  as  executor.  He  denies  that 
he  assented  to  the  legacy  or  parted  from  the  possession, 
and  says  that  he  held  some,  and  hired  out  the  others  as 
executor.  Now,  there  is  no  pretence  that  his  mother 
hired  any  of  the  negroes  from  him.  Therefore,  if  she 
was  liable  as  possessor,  for  the  taxes,  she  must  have  got 
the  possession  in  some  other  way ;  and  that  could  only 
have  been  as  legatee.  Such  acts  of  an  executor  are  not 
like  a  congratulation  of  the  legatee  upon  his  legacy  upon 
opening  the  will.  They  could  proceed  through  such  a 
course  of  years,  only  from  a  settled  purpose  in  the  exec* 
ntor  to  recognise  the  negroes  as  the  property  of  the  lega- 
tee, when  he  thus  subjected  her  to  the  charge  of  the  taxes 
on  them  from  year  to  year.  But  the  inference,  from  the 
circumstances  already  mentioned,  is  rendered  irresistible, 
when  to  them  is  added  the  conduct  of  the  mother  and  son, 
and  also  of  the  defendant  William  L.  Rhodes,  at  and  after 
the  first  sale  of  the  negroes  by  the  sheriff. 

An  undivided  half  of  them  in  remainder  after  the  life 
•state  of  the  mother  was  offered  and  sold,  as  the  interest 
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of  Edmund  Rhodes  de  bonis  propriu  ;  and  after  the  sale 
the  negroes  went  back  into  the  service  of  Mrs.  Rhodes* 
as  tenant  for  life^  and  under  the  management  of  Edmund 
for  the  benefit  of  his  mother,  as  before  ;  and  for  the  next 
year  he  again  gave  them  in  for  taxes,  as  hers.    If  all 
those  persons  thus  acquiesced  as  to  the  nature  of  their 
several  interests,  it  comes  very  much  to  the  same  thing, 
as  if  Edmund  Rhodes  had  purchased  from  his  mother  her 
life  estate  eo  nomine^  or  in  like  manner  sold  his  re- 
mainder.    Lamphefs  case^  1 0  Rep.  47, 59.    The  defendants 
state,  that  Edmund  Rhodes  did  object  to  the  sale.    But 
the  Court  is  not  at  liberty  to  act  on  that  statement  as  true* 
In  the  first  place,  why  should  he  ?    He  says  his  reason 
was,  that  the  estate  was  in  debt  to  him.    But  there  is  no 
evidence  of  that,  but  every  reason  to  think  otherwise. 
Besides,  it  is  difficult  to  believe,  that  any  objection  could 
have  been  made  known,  since  even  William  L.  Rhodes 
did  not  hear  it ;  for  he  answers  upon  that  point,  not  on 
his  knowledge,  but  upon  subsequent  information.    One 
witness  is  under  the  impression  that  he  did  hear  Edmund 
Rhodes  make  an  objection  of  some  kind  to  the  sale,  but 
he  is  unable  to  state  his  words  or  even  the  nature  of  the 
objection.    But  if  such  a  thing  had  occurred,  it  must  be 
supposed  that  William  L.  Rhodes  and  many  others,  out 
of  such  a  crowd  as  usually  attends  a  sale  of  so  many  ne« 
groes,  would  have  heard  it.    So  far  from  it,  two  wit- 
nesses, and  those  most  likely  to  be  cognizant  of  all  that 
passed,  the  officer  who  sold,  and  the  plaintiff^s  agent* 
swear,  that  nothing  like  it  was  said  in  their  hearing :  but, 
on  the  contrary,  the  latter  states,  that  Edmund  wished 
the  remainder  in  the  negroes  sold  as  his,  under  the  exe- 
cution of  his  nephews  and  niece,  and  expressly  requested 
the  witness  Latham  not  to  bid,  in  order  that  William  L. 
Rhodes  might  bay  them  in.    If  this,  per  se^  were  not  an 
assent  by  implication,  it  at  least,  conclusively  removes 
any  ambiguity  that  might  possibly  rest  on  the  other  cir« 
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ciimstaneeflu  The  Coart  must  therefore  declare,  that  the 
defendant,  Edmund  Rhodes,  as  executor  of  the  testator 
Arthur,  did  assent  to  the  legacy  of  the  negroes  given  ia 
the  will  to  Amelia  Rhodes,  for  her  life,  and  after  her 
death,  given,  the  one^  half  to  himself,  and  the  other  to  the 
children  of  William  Rhodes,  deceased ;  and  that  when 
the  negroes  were  seised  under  the  executions  against  the 
property  of  Edmund  Rhodes,  in  favour  of  the  plaintiff  and 
of  William  L.  Rhodes  and  others,  and  at  the  sale  thereof 
by  the  sheriff  to  the  plaintiff,  on  the  22d  of  July,  as  men- 
tioned  in  the  pleadings,  Mrs.  Amelia  Rhodes  held  them 
^s  legatee  and  tenant  for  life,  under  such  bequest  and 
assent,  and  that  the  remainder,  in  one  undivided  half  of 
them,  was  then  vested  in  and  claimed  by  the  defendant 
Edmund  Rhodes  as  legatee,  and  not  as  the  executor  of 
his  father^s  will. 

Therefore,  the  plaintiff  is  entitled  to  half  of  the  slaves 
and  of  their  increase,  and  also  of  the  profits  of  them  since 
the  death  of  Mrs.  Rhodes.  The  Court  of  course  does  not 
undertake  to  determine  in  this  cause  between  the  defen- 
dants, as  to  the  right  to  the  other  half  of  the  negr^oes — 
with  which  the  plaintiff  has  no  concern.  There  must, 
therefore,  be  the  usual  decree  for  the  production  of  the 
slaves  and  their  division  as  here  directed ;  and  for  an 
account  of  the  profits  and  expenses  of  the  negroes  since 
Mrs.  Rhodes  died. 

The  defendant  William  L.  Rhodes  must  pay  the  costs 
of  the  plaintiff  up  to  the  present  time. 

Pi|i  CuaiAM.  Decree  accordingly. 


DECEMBER  TERM,  1847.  169 


WILUAM  O.  GOODSONT  vi.  ISAAC  WHITFIELD  it  AU 

If  a  woman  on  the  dye  of  raarrias;e,  and  without  the  knowledge  or  conaeAt 
of  her  intended  hasband,  convey  her  property  to  her  children,  it  ia  a  fraod 
on  his  marital  rights  and  the  deed  of  oonTeyanee  will  be  let  aaide. 

A  deed  takes  efiect  from  tu  delivery*  and  not  from  its  data ;  the  fennar  ia  •€ 
ita  aaaence,  the  latter  is  not. 


Cause  removed  from  the  Court  of  Equity  of  Wayne 
County,  at  the  Fall  Term,  1847,  by  consent  of  parties. 

The  case  is  fully  stated  in  the  opinion  delivered  in  this 
Court. 

/.  11.  Bryan  and  Mordecai^  for  the  plaintiff. 
Husted  and  W,  B.  Wri^ht^  for  the  defendants. 

Nash,  J.  The  plaint! fTs  bill  must  be  dismissed.  He 
alleges  that  in  the  year  1828,  he  intermarried  with  Nancy 
Whitfield,  the  mother  of  the  defendants,  who  owned  a 
considerable  portion  of  personal  property,  among  which 
were  the  negroes  in  controversy,  and  that  on  the  day  of 
the  marriage  and  before  the  ceremony  took  place,  with- 
out his  knowledge,  privity  or  consent,  she  conveyed  all 
of  her  personal  property  to  her  three  children,  Hestefi 
Isaac,  and  John  Whitfield :  That  the  deed  was  not  regis- 
tered until  near  nine  years  thereafter,  and  that  he  con- 
tinued in  the  undisturbed  possession  of  the  slaves  up  to 
the  time  of  the  death  of  his  wife  in  1836,  when  he  was  dis' 
possessed  of  them  by  the  guardians  of  the  children.  The 
evidence  fully  sustains  the  allegations  of  the  bill  as  to 
the  time  and  manner  of  making  the  deed  by  Mrs.  Whit- 
field. There  can  therefore  be  no  doubt  it  was  a  fraud 
upon  the  marital  rights  of  the  plaintiff,  and  in  equity  is 
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void,  as  to  him.  But  it  appears  that  Nancy  Whitfield 
was  the  widow  of  John  Whitfield,  and  had  by  him  the 
three  defendants,  Hester,  and  Isaac,  and  John  Whitfield. 
John  Whitfield  by  his  last  will  and  testament,  bequeathed 
to  his  wife  three  negroes,  Matilda,  Alley,  and  Esther,  for 
and  during  her  natural  life,  and  then  over  to  the  defen- 
dants. It  will  be  remembered  that  we  are  not  rxpressing 
any  opinion  as  to  John  Whitfield's  will,  furtLer  than  is 
necessary  to  the  decision  of  (his  case.  The  defendants 
by  their  answers  allege,  that  Matilda  and  Alley  origin* 
ally  belonged  to  their  grand*father,  Isaac  Kornegay,  and 
are  the  stock  from  which  all  the  negroes  have  sprung, 
who  are  now  in  controversy  in  this  case:  That  their 
grand-father  by  deed  bearing  date  the  24th  Sept.  1824,  gave 
the  negroes,  Matilda  and  Alley,  to  their  mother,  Nancy 
Whitfield,  and  that  she  was  at  that  time  a  feme  covert, 
their  father  John  Whitfield  being  still  alive.  To  avoid 
the  force  of  this  deed,  it  is  alleged  by  the  plaintifi*,  that, 
although  it  bears  date  during  the  life-time  of  John  Whit- 
field, yet  in  fact,  it  was  not  delivered  until  after  his  death. 
This  is  the  important  question  in  the  case.  A  deed  takes 
effect  from  its  delivery,  and  not  from  its  date  ;  the  former 
is  of  its  essence,  the  latter  is  not.  If  then,  the  deed  was 
in  truth  delivered  after  the  death  of  John  Whitfield, 
though  dated  before  the  negroes  were  the  property  of 
Nancy  Whitfield,  and  never  were  the  property  of  her 
former  husband,  her  deed  of  conveyance  to  the  defen- 
dants, her  children,  being  made  in  fraud  of  the  marital 
rights  of  the  plaintifiT,  was  void,  as  to  him  If  however, 
it  was  delivered  during  her  coverture,  they  became  the 
property  of  her  husband,  and,  subject,  of  coarse,  to  his  dis- 
position. The  deed  from  Isaac  Kornegay  to  his  daughter 
Nancy  Whitfield,  is  witnessed  by  two  witnesses,  L.  W. 
Kornegay,  and  Polly  Kornegay,  is  proved  at  October 
term  1825,  of  Duplin  Coui.fy  Court,  and  registered  the 
89th  Dec.  1835.  John  Whitfield*s  will  is  witnessed  by 
Jj.  Vf.  Kornegay,  and  is  proved  and  registered  at  tho  April 
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term  1825,  of  Duplin  County  Conrt.  He  died  in  April 
1825.  To  sustain  the  deed  of  gift  from  Isaac  Kornegay 
to  his  daughter  Mrs.  Whitfieldt  as  being  delivered  in  the 
life  time  of  John  Whitfield,  the  defendants  produced  the 
deposition  of  L.  W.  Kornegay,  who  swears  that  he  was 
a  subscribing  witness,  the  deed  being  before  him,  and 
that  it  was  executed  and  delivered  on  the  day  it  bore  date, 
to  John  Whitfield,  in  whose  possession  it  remained  up- to 
the  time  of  his  death,  and  that  after  his  death  his  widow, 
Nancy  Whitfield,  delivered  it  to  him,  to  be  proved  and 
registered*  It  is  in  proof  that  the  other  witness  to  the  deed, 
Polly  Kornegay,  is  dead.  Emmanuel  Kornegay  testifies 
that  he  saw  the  deed  from  Isaac  Kornegay  to  Nancy 
Whitfield,  in  the  possession  of  John  Whitfield,  her  bus- 
band,  during  his  life.  William  Whitfield  testifies,  that 
twenty  or  twenty-one  years  before  the  taking  his  depo* 
sition,  he  heard  Isaac  Kornegay  say  he  had  given  John 
Whitfield  a  deed  for  Matilda.  To  rebut  this  testimony, 
the  plaintifif  relies,  in  the  first  place,  upon  the  form  of  the 
deed,  and  the  fact  that  it  was  not  registered  until 
after  the  death  of  John  Whitfield,  both  of  them  circum* 
stances  worthy  of  consideration  in  connection  with  the 
question  we  are  considering,  but  neither  of  them  pos* 
sessed  of  much  controlling  weight.  A  father,  in  giving 
property  to  a  daughter  who  is  covert^  is  very  apt  to  make 
use  of  the  form  here  pursued,  and  it  is  in  evidence  by 
the  testimony  of  J.  W.  Kornegay,  that  John  Whitfield 
was  a  man  of  feeble  health.  The  plaintiflT,  however, 
does  not  rest  his  case  as  to  this  question,  upon  these 
facts,  but  has  examined  a  witness  to  sustain  his  ajlega* 
tion.  Nancy  Price  testifies  that  some  time  after  the  death 
of  John  Whitfield,  she  was  sent  for  by  Mrs.  Nancy  Whit* 
field — she  did  not  know  for  what — when  she  got  to  her 
house  she  found  there  Isaac  Kornegay,  the  father  of  Mrs. 
Whitfield,  who  read  a  paper  in  her  presence,  in  which 
he  conveyed  to  his  daughter  Nancy,  a  negro  woman 
named  Matilda,  anc^  her  children^  and  a  negro  girl  named 
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Olive,  to  her  and  her  heirs  forever,  and  that  she  saw  him 
deliver  it.  Much  testimony  is  taken  by  the  defendants 
to  discredit  this  witness,  and  much  to  sustain  her ;  we 
do  not  think  it  necessary  to  scrutinize  it  with  a  view  to 
forming  an  opinion  on  tho  subject.  We  do  not  think  she 
in  any  degree  contradicts  the  witnesses  who  speak  to  the 
delivery  of  the  deed  to  John  Whitfield  and  his  possession. 
In  tho  first  place,  she  does  not  say  that  the  deed  she  heard 
Isaac  Kornegay  read,  was  the  one  spoken  of  by  the  other 
witnesses,  and  relied  on  by  the  defendants ;  and  she  has, 
in  some  degree,  shown  that  it  was  not  the  same,  for  she 
swears  that,  by  the  deed  she  heard  read,  not  only  was 
Matilda  given,  but  her  children.  Now,  in  the  deed  before 
us,  there  is  no  mention  of  Matilda's  children.  In  the 
second  place,  Mrs.  Whitfield  was  the  executrix  of  John 
Whitfield  ;  at  the  time  of  his  death,  the  deed  from  Isaac 
Kornegay  had  not  been  registered — if  the  statement 
made  by  Mrs.  Price  is  true,  and  the  conveyance  then 
read  was  the  one  now  before  us — it  only  proves  that  Mr. 
Kornegay  and  his  daughter,  were  willing  to  secure  th% 
negroes  to  the  latter,  and  free  them  from  any  claim  on 
the  part  of  the  creditors  of  John  Whitfield.  The  testi- 
mony of  Mrs.  Price  then  does  not  prove  that  the  convey- 
ance, under  which  the  defendants  claim  the  negroes  in 
dispute,  never  was  delivered  to  John  Whitfield.  We^are 
satisfied  from  all  the  testimony,  that  the  conveyance  was 
so  delivered,  and  that  the  title  to  the  negroes  vested  in 
him,  and  that  he  bad  full  power  to  dispose  of  them  by 
bis  will.  It  is  conceded  that  under  the  will  of  John 
Whitfield,  his  widow  Nancy,  had,  at  most,  but  a  life 
estate  in  the  negroes,  and  consequently  the  possession  of 
the  plaintiff  up  to  the  time  of  her  death,  was  a  rightful 
possession,  and  could  not  operate  against  the  defendants. 

Per  Curiam.  The  bill  dismissed  with  costs. 
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Whare  a  bill  ii  filed  to  set  Mide  a  parohaie  made  by  a  laDalic,  and,  upon  the 
report  of  the  Cletkaod  Maater,  it  appears,  that  the  price  given  was  net 
grossly  extravagant,  and  moreover  that  the  looatic  has  it  not  in  his  power 
to  make  oompensation  to  the  veDder,  if  the  contract  sheiiid  be  set  aside, 
the  bUl  WiU  be  diemissed. 

Case  beard  upon  the  report  of  the  Clerk  and  Master. 

J.  H.  Bryan  and  MordecaU  for  the  plaintiff. 
Badger  and  Husted^  for  the  defendant 

Na8h»  J*  The  bill  seeks  to  rescind  certain  contracts 
entered  into  between  the  intestate,  Robert  Carr,  and  the 
defendant.  The  case  was  under  the  consideration  of  this 
Court,  at  June  Term  1836.  1  Det;.  4*  BaL  344.  The 
Court  then  declared  Robert  Carr  to  be  a  lunatic,  and  to 
enable  it  to  decide  whether  the  contracts  should  be  re« 
scinded,  they  directed  a  reference  to  the  Master,  to  en« 
quire  whether  the  estate  of  the  lunatic  had  received 
benefit  by  the  sales  and  transactions,  mentioned  in  the 
pleadings  and  to  what  extent.  The  master  was  directed 
to  report  upon  each  of  the  contracts  specially,  what  was 
the  true  value  of  each  of  the  things  sold  by  the  defen- 
dant, and  received  by  the  lunatic;  and  whether  the  plain- 
tiff, can  make  restoration  to  the  defendant  of  all  or  any 
of  the  articles  so  purchased.  The  master  has  made  his 
report,  from  which  it  appears  that  the  defendant  sold  to 
Robert  Carr,  three  articles,  a  sulky  at  $85,  the  true  value 
of  which  was  905,  a  watch  at  965,  and  a  tract  of  land  at 
the  price  of  $666  66,  neither  beyond  its  value.  These 
sales  amounted  in  the  aggregate  to  $816  66 — ^the  real 
value  $'796  5§ — making  a  difference  of  $20,    The  master 
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further  finds  that  in  part  pay  of  the  land,  Robert  Carr 
had  transferred  to  the  defendant,  a  negro  boy  at  the  price 
of  0150,  and  that  he  was  worth  at  the  time  Sl80»  a  dif- 
ference of  030  These  two  diflTerences  amount  to  950,  a 
sum  not  greater  than  might,  and  probably  would  have 
occurred,  if  the  contracts  had  been  made  by  men,  who 
were  both  capable  of  contracting.  The  master  further 
reports  that  the  plaintiff  cannot  make  restoration  to  the 
plaintiff  of  any  of  the  property  so  purchased  by  him,  and 
that  the  contracts  were  made  by  the  defendant  in  good 
faith,  without  any  knowledge  of  the  incapacity  of  Robert 
Carr,  and  that  no  undue  advantage  was  taken  of  him. 
In  such  a  case,  as  we  before  decided,  equity  will  not  in- 
terfere to  set  aside  the  contracts.  Justice  cannot  be  done 
the  defendant  by  placing  him  in  the  state  he  was  in  be* 
fore  the  purchase.  The  Court  in  this  case  has  said,  ''the 
Court  will  not  deprive  him  (the  defendant)  of  the  advan- 
tages he  has  obtained  without  restoring  to  him  whatever 
benefit  the  estate  of  the  lunatic  has  received  in  conse- 
quence of  the  contracts.^  This,  we  are  informed,  can« 
not  be  done. 

The  bill  must  be  dismissed  with  costs. 

Fam  CvBiAM.  Decree  accordingly. 


GENERAL  RULES 

*  •         '  - 

ADOPTED    AT    JUNE    TERM,     1847. 


In  coDseqaence  of  the  changes  made  necessary  by  the 
Act  of  the  Greneral  Assembly,  passed  at  the  late  Session, 
whereby  a  Term  of  the  Supreme  Court  is  required  to  be 
held  at  Morganton,  and  the  period  of  holding  one  of  the 
Terms  at  Raleigh  is  altered,  the  Judges  of  the  Supreme 
Court  find  it  proper  to  make  and  publish  the  following 
Rules : 

L  All  applicants  for  admission  to  the  Bar  must  present 
themselres  for  examination  within  the  first  two  days  of 
the  respdctive  Terms. 

IL  All  Causes,  which  shall  be  docketed  before  the 
eighth  day  of  a  term,  shall  stand  tor  trial  daring  that 
term«  All  appeals,  which  shall  be  docketed  afterwards, 
shall  be  tried  or  continued  at  the  option  of  the  Appellee. 
All  Suits  in  Equity,  transferred  to  this  Court  for  bearing, 
and  not  docketed  before  the  eighth  day  of  a  term,  shidi 
be  continued  at  the  option  of  either  party.         • 

III.  During  the  two  first  days  of  the  term,  the  Court 
will  hear  motions,  and  try  causes  by  consent  of  the  Coun* 
sel  on  both  sides.  On  the  third  day  of  the  Term,  the 
Court  will  proceed  regularly  with  the  dockets ;  firsts  with 
that  of  the  State ;  secondly,  the  Equity ;  and  thirdly,  the 
Law  causes. 

lY.  For  the  Court  held  at  Raleigh,  the  Clerk  will  docket 
the  causes  in  the  following  order,  namely : — ^Those  firom 
the  fifth  Circuit  shall  be  placed  first,  then  thofo  firom  the 
fourth  Circuit, and  so  onto  the  firit  Circuit. 
99%  . 


(2) 

V.  For  the  Court  held  at  Morganton*  the  Clerk  will 
docket  the  causes  in  the  following  order,  namely: — ^Thoie 
from  the  Seventh  Circuit  shall  be  placed  first,  and  then 
those  from  the  Sixth  Circuit,  and  then  those  from  other 
Counties. 

VL  When  causes  are  called,  they  must  be  tried  or 
continued,  unless  for  special  cause  the  Court  should 
extend  the  time  for  the  argument,  and  except  that  Equity 
causes  under  a  reference  may  be  kept  open  a' reasonable 
time  for  the  coming  in  of  the  reports,  and  filing  and 
arguing  exceptions. 

E.  B.  FREEMAN,  Clerh. 


MEMORANDUM. 


The  Honorable  Joseph  John  DanibLi  one  of  the  Judges 
of  this  Coartt  died  at  Raleigh  on  the  tenth  day  of  Feb- 
ruary, 1848,  aged  about  sixty-five  years. 

He  was  a  native  of  Halifax  County  in  this  State.  He 
was  graduated  at  the  University  of  North  Carolina,  and 
studied  law  under  the  late  General  Davie.  Soon  after 
coming  to  the  bar,  his  talents  and  attainments  gained 
him  a  high  eminence,  and  in  ISld  he  was  appointed  a 
Judges  of  the  Superior  Courts  of  Law  and  Equity,  the 
Judges  of  which  Courts  at  that  time  exercised  the  func* 
tions  of  a  Supreme  Court.  In  1832  he  was  appointed  a 
Judge  of  the  Supreme  Court,  under  its  new  oiganization. 

The  following  proceedings  of  the  Bench  and  Bar  of 
the  Supreme  Court,  upon  the  occasion  of  his  death,  are 
extracted  from  the  minutes  of  the  Court,  where  they 
were  ordered  to  be  recorded. 
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Febeuary  12,  164S. 
Court  met  pursuant  to  acyournment — 

Present :  the  Honorable  Thomas  Ruffin,  C.  J., 

Honorable  Fbeoeeick  Nash,  J. 

On  the  opening  of  the  Court,  the  Hon.  Jambs  Ieedell 
presented  the  following  Proceedings  of  the  Bar,  and  re- 
quested their  Honors  to  order  them  to  be  entered  on  the 
Minutes: 


1 
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At  a  meoting  of  the^Bar  of  the  Supreme  Court,  held  in 
the  Goart  Room  on  Friday,  lltb  February,  1848,  in  eon* 
sequence  of  the  death  of  Judge  JOSEPH  J.  DANIEL, 

Oq  motion,  Hon.  John  H.  Bryan  was  appointed  Chair- 
man, and  Perrin  Busbee  Secretary. 

Hon.  James  Iredell  moved  that  a  Committee  of  six  be 
appointed  to  report  Resolutions  expressive  of  the  feelings 
of  the  meeting. 

The  Chairman  thereupon  appointed  the  following  gen- 
tlemen, viz  :  James  Iredell,  Charles  Manly,  H.  W.  Husted^ 
George  W.  Mordccai,  George  W.  Haywood,  and  Henry 
W.  Miller. 

Mr.  Iredell  subsequently  reported  inbehalf  of  the  Com- 
mittee, the  following  Preamble  and  Resolutions,  which 
were  unanimously  adopted : 

The  Members  of  the  Bar  of  the  Supreme  Court,  now  in 
attendance,  have  learned  with  deep  grief,  the  great  loss 
which  this  Court  and  Country  have  sustained  in  the  death 
of  the  Honorable  Joseph  J.  Daniel. 

A  Judge  so  learned  in  the  Law,  so  patient  in  his  inves- 
tigations»  so  pure  in  his  purposes,  so  gentle  in  temper, 
and  so  generous  in  his  acts,  could  not  be  called  from  his 
labors,  without  causing  the  most  sincere  sorrow  in  the 
hearts  of  those,  who  have  so  long  honored  and  loved  him. 
Such  sorrow  wc  now  feci,  and  but  feebly  express  in 
the  following 

RESOLUTIONS : 

1.  That  in  the  death  of  the  late  Judge  Daniel,  the  Su- 
preme Court  of  North  Carolina  has  lost  a  learned  and 
able  Jurist,  and  the  State  an  eminently  good  and  useful 
citizen. 

2.  That  in  token  of  our  respect  for  his  memory,  we  will 
wear  the  usual  badge  of  mourning  for  thirty  days. 

3.  That  these  proceedings  be  presented  to  the  Court,  at 
their  first  meeting,  with  a  request  that  they  be  entered 
on  the  minutes. 

4.  That  the  Chief-Justice  be  requested  to  communicate 
a  copy  of  the  foregoing  Resolutions  to  the  family  of  the 
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JOHN  H.  BRYAN,  Chadfrnan. 
PiKRHf  BuHKBy  Secretary* 


To  whioh  Chief- Justice  Ruffiv,  on  behalf  of  iilie  Coart, 
repKe*d  as  follows : 

The  surviving  Members  of  the  Court  receive  with  deep 
sensibility,  the  proceedings  of  the  Bar  in  commemoratioa 
of  our  late  and  lamented  Brother.  They  but  express  our 
own  emotions  upon  that  melancholy  event,  and  are  no 
more  than  a  just  tribute  to  the  unsullied  purity  of  his 
personal  character,  his  learning,  and  long  and  useful 
official  labors. 

He  served  his  country,  as  a  Judge,  .through  the  period 
of,  very  nearly,  thirty-two  years ;  and  he  served  accept- 
ably, ably,  and  faithfully. 

He  had  a  love  of  learning,  an  enquiring  mind,  and  a 
memory  uncommonly  tenacious;  and  he  acquired  and 
retained  a  stock  of  varied  and  extensive  knowledge,  and, 
especially,  became  well  versed  in  the  History  and  Prin- 
ciples of  the  Law.  He  was  without  arrogance  or  osten- 
tation, even  of  his  learning  ;  had  the  most  unaffected  and 
charming  simplicity  and  mildness  of  manners,  and  no 
other  purpose  in  office,  than  to  ^'execute  justice  and  main- 
tain truth ;"  and,  therefore,  he  was  patient  in  hearing 
argument,  laborious  and  calm  in  investigation,  candid 
and  instructive  in  consultation,  and  impartial  and  firm 
in  decision. 

With  these  properties  and  his  long  experience,  it  is  no 
wonder,  that  he  should  have  proved  >  so  eminent  on  the 
Bench;  as  to  endear  himself  to  his  Associates,  gain  the 
high  respect  and  regards  of  the  Profession,  and  the  con- 
fidence  of  the  Country.  He  did  so  to  such  a  degree,  that 
few  men,  if>ny,  were  in  life  more  honored  among  us,  or 
in  death,  we  think,  will  be  more  deplored 


Folly  sharing  in  these  sentiments '  and  feelings,  the 
Court  readily  joins  in  the  expression  of  them,  and  yields 
to  the  wish  of  the  Bar,  that  these  proceedings  should  be 
entered  on  the  Minutes,  and  also  communicated  to  the 
bereayed  children  of  our  late  venerated  Friend  and 
Brother. 

Mr.  Mordecai,  on  behalf  of  the  Bar,  requested  that  the 
response  of  the  Chief- Justice  to  their  proceedings,  might 
also  be  spread  upon  the  Minutes  of  the  Court : — and  it  is 
ordered  accordingly. 

EDMUND  B.  FREEMAN,  Clerk. 
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NORTH  CAROLINA, 


AT    JUNE    TERM,    1848 


JAMES  EVANS  lb  AL^  m.  WILUAM  LEA. 

A  beqvett  to  A.  mod  •<  at  her  death  to  ba  eqaally  dtyided  amoBf  tha  haln  9i 
her  body,"  ie  a  good  beqaeet  in  remaiDder  to  A'a  ebildiaii. 

The  caeee  of  MiUs  t.  AlUut  6  Iiad.  88,  and  SiMm  n  JtaMM,  3  Iiad.5M)0, 
eitad  and  appro? ed 

Cause  removed  from  the  Conrt  of  Equity  of  Caswell 
County,  at  the  Spring  Term,  1848. 

John  Lea  died  in  1808,  having  made  his  will  and 
therein  bequeathed  as  follows :    '^  It  is  my  will  that  aqr 
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daughter  Sally  shall  have  the  negro  girl  Rachel  daring 
her  life^  and  at  her  death  to  be  equally  divided  between 
the  heirs  of  her  body,  she  and  her  increase."  Sally,  the 
daughter,  married  Thomas  Lea,  and  they  had  three  chil- 
dren* Nancy,  Elizabeth,  and  William ;  of  whom  Nancy 
married  a  man  named  Wright,  and  after  his  death  she 
married  James  Evans  and  they  are  two  of  the  plaintiflb^ 
and  Elizabeth  married  C.  W.  Lansford,  and  they  are  the 
other  two  plaintiffs,  and  William  is  the  defendant  in  this 
suit.  Mrs.  Sally  Lea  died  in  Jaly  1840,  leaving  her  hus- 
band and  their  three  children  surviving  her,  and  her  two 
daughters  married  at  the  time  to  their  present  husbands ; 
and  Thomas  Lea  died  in  November  1844,  having  made 
his  will  and  appointed  his  son,  the  defendant,  his  execu- 
tor. On  the  14th  of  August,  1836,  Thomas  Lea  gave  and 
conveyed  to  the  defenda/it  one  of  the  children  of  the  wo- 
man Rachel.  In  November  1840,  being  about  to  break 
up  house-keeping,  the  father  divided  the  said  Rachel 
and  eight  of  her  issue  into  three  parcels,  of  which  he 
then  intended  one  lot  for  each  of  his  three  children,  and 
put  them  in  possession  ;  and  on  the  14th  of  September* 
1842,  he  made  a  deed  of  gift  to  the  plaintiff,  James 
Evans,  for  Rachel  and  one  of  her  children,  Rebecca,  be- 
ing two  of  the  lot  laid  off  to  his  wife ;  and  on  the  19th  of 
Octobers  1844,  he  made  a  deed  of  gift  to  the  defendant, 
for  the  slaves  allotted  to  him.  He  made  no  conveyance 
in  his  life  time  to  the  plaintiff  Lunsford,  but  by  his  will, 
as  the  answer  states,  he  bequeathed  them  to  the  defen- 
dant in  trust  for  the  plaintiff  Elizabeth,  and  gave  to  W. 
Wright  and  M.  Wright  (two  children  of  Mrs.  Evans  by 
a  former  marriage)  the  third  slave  which  had  been  allot- 
ted to  Mrs.  Evans.  In  the  life  time  of  Thomas  Lea,  the 
defendant,  as  his  father's  agent,  sold  a  child  of  the  wo- 
man'Rachel  for  9675,  and  after  his  death,  the  defendant* 
-M  his  executor,  sold  two  others  at  the  price  of  IllOlG; 
9i  one  of  which  the  plaintiff  James  Evans  became  the 
yurehaser.    That  plaintiff  alleges  that  «t  the  time  he 
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accepted  the  possession  of  the  neg^^oes,  and  a  deed  of  gift 
from  bis  father-in-law,  and  also,  when  he  purchased  at 
the  sale  by  the  executor,  he  was  ignorant  of  his  wife'a 
title  under  her  grand  father's  will,  and  believed  that  the 
negroes  belonged  to  her  father  as  his  absolute  property, 
and  that  he  had  a  right  to  dispose  of  them  at  his  pleasure ; 
and  that  he  did  not  know  otherwise  until  he  consulted 
counsel  shortly  before  the  filing  of  this  bill,  which  wasoa 
the  7th  of  January,  1847.    The  plaintifiis  offer  to  confirm 
the  sales  which  had  been  made  by  Thomas  Lea,  or  by 
the  defendant,  and  to  take,  instead  of  the  negroes,  the  mo* 
ney  received  for  them,with  interest  thereon  from  the  death 
of  Mrs.  Lea,  the  mother,  and  from  the  time  the  sums  were 
received  by  the  defendant  for  those  sold  by  him.    The 
bill  states  that  there  are  now  sixteen  of  the  slaves,  be* 
sides  those  sold,  of  which  the  defendant  is  in  possession 
of  eight :  and  that  the  defendant  had  brought  an  action  of 
detinue  against  the  plaintiff*,  C.  W.  Lunsford,  for  the  ne- 
groes in  his  possession,  claiming  to  recover  them  under  the 
bequest  in  his  father's  will  to  him  as  trustee  for  the 
plaintiff*  Elizabeth.    The  bill  prays  that  all  the  negroes 
may  be  declared  to  belong  to  the  plaintiff's,  Nancy  Evans 
and  Elizabeth  Lunsford,  and  the  defendant  William,  as 
the  children  of  Sally  Lea,  deceased,  and  that  they  and  the 
values    of  those  which  were   sold,  with   the  interest 
thereon,  may  be  equally  divided  between  them  ;  and  that 
an  account  may  be  taken  of  the  hires  and  profits  received 
by  any  of  the  said  persons,  since  the  death  of  the  mother, 
the  tenant  for  life,  so  that  each  of  the  parties  may  have  a 
just  share  of  the  slaves  and  their  produce  and  profits 

The  answer  insists  that  Thomas  Lea,  claimed  the  negro 
Kachel  and  her  increase  as  his  own,  under  the  bequest  in 
John  Lea's  will  and  as  such'disposed  of  them,  and  that  the 
plaintiffs  well  knew  of  that  claim,  and  acknowledged  it ; 
and  that  accordingly  the  plaintiff*  James  Evans  took  a 
deed  of  gift  from  him  for  two  of  the  slaves.  And  it  fiir- 
ther  states  that  from  the  death  of  his  wife  Sally  In  July 
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1840,  to  his  own  death  in  November  1844,  the  said  Tho- 
mas claimed  such  of  the  slaves  as  he  held  in  possessiotti 
as  his  own,  and  possesned  them  adversely  to  all  the  world; 
and  as  to  those  by  him  conveyed  to  the  defendant,  that 
the  said  Thomas  and  the  defendant  claimed  and  held 
them  likewise  adversely  to  all  the  world  ;  and  that  such 
adverse  possessions  were  for  a  longer  time  than  three 
years ;  and  thereupon  the  answer  insists  on  the  lapse  of 
time,  and  the  statute  of  limitations. 

Moreheadf  for  the  plaintiffs. 
KefTf  for  the  defendant 


RuFFiN,  C.  J.  The  limitation,  under  which  the  plaintiffs 
claim,  has  been  held  to  be  good  in  a  suit  brought  on  a 
similar  clause  of  the  same  will.  Miles  v.  Aliens  6  Ired. 
88.  Swain  v.  Rascoe,  3  Ired.  200.  The  plaintiffs  are 
therefore  undoubtedly  entitled  to  recover.  In  the  first 
place,  the  defendant  has  not  offered  evidence  of  the  ad< 
verse  character  of  the  possession  of  his  father  and  him- 
self. In  the  next  place,  the  possession  of  the  father  was 
rightful  up  to  the  death  of  the  mother  in  1840,  and  at  that 
time  both  of  the  daughters  were  married  women,  and 
have  so  continued  ever  since,  so  that  the  statute  of  limi- 
tations does  not  run  against  them.  There  is  nothing  in 
the  idea,  that  the  plaintiffs,  Evans  and  wife,  are  estopped 
from  claiming  her  share  of  the  negroes,  because  he  took 
a  deed  of  gift  of  two  of  them  to  himself.  That  could, 
even  at  law,  only  operate  as  an  estoppel  as  to  those  twop 
so  as  to  prevent  the  donee  from  denying  the  donor's  right 
to  them.  But  it  could  not  effect  the  right  to  the  others, 
as  the  plaintiffs  did  not  join  in  the  conveyance  of  them* 
nor  in  any  way  contract  to  relinquish  their  title  to  them. 
No  doubt,  the  parties,  under  a  mistake  of  the  title,  acted 
as  if  the  negroes  belonged  to  the  father.    But  nothing  has 
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been  done,  by  which  the  daughters  could  be  precluded 
from  claiming  their  slaves,  under  the  original  gift  by 
their  grandfather ;  vnd,  of  course,  they  and  their  husbands 
may  sue  in  their  right. 


Feb  Cusiam^  Decree  aecordingl)'. 


JAMES  AMIS  M.  ISAAC  SATTERFIELD. 

Froof  of  partial  imbeoUity,  eombiued  with  uadae  inflnenee,  will,  in,  Equity, 
iBTalidata  a  deed  aa  wail  as  a  will. 

Cause  removed  from  the  Court  of  Equity  of  Person 
County,  at  the  Fall  Term,  1847. 

The  bill  was  filed  in  the  Court  of  Equity  for  Person 
County,  and  charged  that,  in  the  year  1823,  the  defendant 
intermarried  with  Frances  Raven,  the  widow  of  one 
John  Raven,  having  previously  entered  into  articles  of 
agr  *ement,  bearing  date  the  18th  day  of  December,  1822* 
which,  after  reciting  the  intended  marriage  of  the  par- 
ties, and  that  thi^  property  of  6^ch  was  encumbered 
with  debt  and  stipulating^hat  the  nroperty  of  neither 
should  be  liable  to  the  debts  of  the  other,  but  that  the 
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property  of  each  should  be  liable  for  his  or  her  own  debts 
only,  declared  as  follows :    *'  It  is  fully  and  completely 
understood  that  Frances  Raven,  widow  as  aforesaid,  is 
to  have  full  power  to  give  and  sell  or  convey  her  property 
at  any  and  all  times,  and  should  it  so  happen  that  she 
should  be  the  longest  liver,  she  shall  have  power  and 
authority  to  take  or  retain  the  possession  of  her  own  pro- 
perty, and  set  up  no  claim  for  any  part  of  the  other  con- 
tracting party's  property."    The   bill  then  charged  that 
the  defendant  had  never  conveyed,  as  he  ought  to  have 
^one,  the  property  which  belonged  to  the  said  Frances  at 
the  time  of  the  marriage,  to  her  sole  and  separate  use, 
though  he  had  always  admitted  it  to  be  her  separate  pro- 
perty, and  had  induced  the  plaintiff  and  all  other  persons 
to  believe  so ;  and  had  permitted  her  to  sell,  as  her  owut 
some  of  the  slaves,  and  that  in  particular  she  had  sold  to 
the  plaintiff  two  negro  slaves  at  the  price  of  9800,  and 
executed  therefor  a  bill  of  sale  signed  by  herself  and  the 
defendant ;   and  that  the  plaintiff  was  induced  to  make 
said  purchase  in  consequence  of  a  letter  addressed  to  his 
father  by  the  defendant,  in  the  joint  names  of  himself 
and  his  wife.    It  then   charged  that  at  the  time  of  the 
marriage,  the  parties  could  not  have  contemplated  that 
any  issue  should  be  born  to  them^  because  the  said  Fran- 
ces had  then  passed  the  age  for  child-bearing ;  and  that 
it  was  the  evident  intention  of  the  said  Frances  to  secure 
her  pD«perty  so  that  she  could  dispose  of  it  to  her  own 
relations;  that,  in  fact,  there  was  no  issue  of  the  mar- 
riage, and  the  next  of  kin  of  the  said  Frances  were 
her  brothers  and  sisters,  and  their  children.    The  bill  then 
stated,  that  on  the  7th  day  of  July,  1844,  the  said  Frances 
by  virtue  of  the  power  secured,  or  intended  to  be  secured, 
to  her  by  the  marriage  articles  aforesaid,  did  execute  and 
deliver  to  the  plaintiff  a  deed  attested  by  two  witnesses, 
by  which,  in  consideration,  as  well  of  love  and  affection 
for  him,  who  was  her  nephew,  as  of  divers  valuable  con- 
siderations,  expressed  in  the  said  deed,  she  conveyed  to 
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bim  eleven  slaves,  to-wit,  Jenny,  James,  Mary,  Ann^ 
Scott,  Aleck,  John,  Jerome,  Eliza,  Jane  and  Warren^ 
which  were  the  same,  and  some  of  the  increase  of  the 
tame  slaves,  which  she  owned  at  the  time  of  her  mar- 
riage ;  that  one  of  the  considerations  upon  which  the 
conveyance  was  made  to  the  plaintiff,  was  that  he  shonld 
pay  to  the  defendant  the  sam  of  $800,  and  another  that 
he  should  pay  to  one  Lewis  Amis,  a  nephew  of  the  said 
Frances  the  sum  of  jS500 ;  that  the  said  Frances  departed 
this  life  some  time  in  the  Spring  of  1S4G,  and  that  the 
plaintiff  had  taken  the  said  slaves  into  his  possession  in 
consequence  of  a  report,  which  he  had  heard  and  be- 
lieved, that  the  defendant  was  about  to  run  off  and  sell 
them.  The  bill  then  stated  that  the  defendant  had  insti* 
tated  an  action  at  law  against  the  plaintiff  to  recover 
baek  the  said  slaves,  and  that  the  plaintiff  bad  been  ad* 
vised,  that  though  he  had  a  good  and  indisputable  title 
in  equity,  yet  the  legal  title  was  in  the  defendant,  which 
would  enable  him  to  recover  in  the  action  at  law.  The 
bill  alleged  that  the  plaintiff  had  always  been  ready  and 
Willing,  since  the  death  of  the  said  Frances,  to  pay  to  the 
said  Lewis  Amis  the  sum  of  9500,  and  to  the  defendant 
the  sum  of  $800,  as  stipulated  in  the  deed  aforesaid,  aod 
had  offered  fo  pay  the  defendant  the  said  sum,  but  he  had 
refused  to  receive  it.  The  prayer  was  for  an  injunction 
to  restrain  the  defendant  from  proceeding  in  his  suit  at 
law*  and  from  setting  up  any  claim  or  title  to  the  said 
slaves ;  and  that  he  might  be  compelled  to  produce  the 
original  marriage  articles,  and  to  execute  ail  necessary 
conveyances  to  vest  the  legal  title  of  the  said  slaves  ia 
the  plaintiff. 

The  defendant  filed  his  answer,  and  therein  admitted 
his  marriage  with  Frances  Raven,  and  the  execution  of 
the  marriage  articles  stated  in  the  bill  and  at  the  time 
therein  mentioned,  but  denied,  that  it  was  intended  by 
the  parties  to  the  said  articles  to  give  to  the  said  Frances 
any  separate  control  over  the  property,  which  she  owned 
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before  the  marriage,  or  any  power  to  dispose  of  it  during 
the  coverture  without  the  consent,  of  her  husband  ;  and 
that  such  was  not  the  proper  intent  and  meaning  of  the 
said  articles ;  and  the  answer  denied  experssly  that  h» 
ever  gave  his  consent  that  the  said  Frances  should  co|i« 
vey  the  said  slaves  to  the  plaintiff.  On  the  contrary  it 
averred  that  the  said  deed  of  conveyance  was  obtained 
by  fraud  ;  that  the  said  Frances  was  at  the  time,  and 
had  been  for  several  years  before,  incapable  of  making  a 
valid  contract ;  for  that  she  was  then  upwards  of  eighty 
years  of  age,  was  very  infirm,  had  lost  her  memory  and 
was  scarcely  able  to  discharge  the  most  ordinary  domes- 
tic duties,  that  about  the  time  when  the  conveyance  was 
obtained  by  the  plaintiff,  he  was  in  the  habit  of  visiting 
the  defendant's  house  and  holding  private  interviews  with 
the  slaves,  and  through  their  means  had  obtained  an  an«i 
due  influence  over  their  mistress;  that  he  also  made 
small  presents  of  money  and  other  articles  to  the  said 
Frances ;  and  by  them  and  other  means  finally  prevailed 
with  her  to  leave  the  house  secretly  and  go  into  the 
woods,  where  the  deed  was  executed  in  secret,  no  persons 
being  present  but  the  parties  and  the  two  subscribing 
witnesses ;  and  that  the  defendant  was  entirely  igno- 
rant of  what  was  going  on  until  the  plaintiff  had  ac- 
complished his  purpose  of  obtaining  the  deed.  With  re- 
spect to  the  two  slaves  sold  to  the  plaintiff,  the  answer  sta- 
ted that  the  sale  was  made  on  the  Ist  day  of  July,  1844» 
by  the  defendant  and  bis  wife  jointly  and  for  their  joint 
benefit. 

The  marriage  articles  and  the  deeds  referred  to  in  the 
pleadings  were  filed  as  exhibits.  Upon  the  coming  in  of 
the  answer,  the  defendant  submitted  a  motion  to  dissolve 
the  injunction,  which  had  been  previously  granted,  bat 
tbe  motion  was  overruled  and  the  injunction  continued 
until  the  hearing.  The  plaintiff  replied  gene?ally  to  tbo 
Mwwers,  and  the  parties  thereupon  pro«eedod  to  take 
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tb«ir  proofs,  which  being  completed,  the  cause  was  set 
down  for  hearing,  and  transmitted  to  this  Court* 

E.  G.  Reade  and  T.  B.  Venable^  for  the  plaintiff. 
Norwood  and  Kerr^  for  the  defendant 

Battlb,  J.  Upon  the  construction  of  the  marriage  ar- 
ticles, we  are  clearly  of  opinion,  that  the  defendant's  wife 
had  the  power  to  dispose  of  her  slaves  during  her  cover- 
ture without  the  consent  of  her  husband.  The  intention 
of  the  parties  is  to  be  collected  from  the  language  of  the 
instrument,  and  that  is  too  plain  to  be  misunderstood.  la 
it  there  is  an  express  provision  that  she  "  is  to  have  full 
power  to  give,  sell  or  convey  her  property  at  any  or  all 
times ;"  which  must  mean  during  the  marriage  as  well 
as  at  any  other  time,  both  because  there  is  nothing  in 
the  instrument  to  restrict  the  generality  of  these  words 
to  any  particular  time ;  and  because  it  is  immediately 
added  that  if  she  be  the  longest  liver,  ^  she  shall  have 
power  and  authority  to  take  or  retain  the  possession  of 
her  own  property ;"  thereby  showing  that  the  preceding 
clause  was  intended  to  give  her  the  power  to  dispose  of 
it  as  she  might  think  proper,  during  coverture,  free  from 
the  control  of  her  husband.  But  notwithstanding  this, 
we  think  that  the  deed  of  conveyance  for  the  slaves,  ob- 
tained by  the  plaintiff,  cannot  be  sustained.  The  proofs, 
taken  in  the  cause  clearly  satisfy  us  of  these  promiaeat 
facts :  that  Frances  Satterfield,  the  wife  of  the  defendant^ 
was,  at  the  time  when  she  executed  the  deed,  about  eighty 
years  of  age,  of  infirm  health  and  impaired  mind,  that . 
she  was  mach  under  the  influence  of  her  slaves  and  easy 
to  be  imposed  upon,  that  the  plaintiff  was  her  great 
nephew,  and  that  though  he  had  occasionally  visited  hert 
thenre  was  no  ii^macy  between  them  until  the  conTeyaaee 
for  the.  slaves  was  exeoutedt  that  after  that  time  his 
visits  become  more  frequent  and  his  atteations  mere 
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marked,  that  he  gave  her  small  presents  of  money  and 
other  articles,  that  the  deed  was  executed  secretly  in 
the  woods  at  a  distance  of  more  than  two  hundred  yards 
from  the  house,  no  persons  being  present  except  the  par- 
ties and  the  sobscribing  witnesses,  and  that  the  latter 
were  brought  to  the  place  by  the  plaintiff  from  his  own 
neighbourhood,  about  twenty  miles  distant  from  the  house 
of  the  defendant,  that  the  execution  of  the  deed  was  stu- 
diously concealed  from  the  defendant  and  that  he  knew 
nothing  of  it  until  several  months  afterwards,  and  that 
the  grantor  advised  with  no  other  person  than  the  plain- 
tiff  in  relation  to  it.  These  facts  alone,  independent  of 
other  circumstances,  and  admitting  that  the  grantor  bad 
sufficient  mental  capacity  to  make  a  binding  contract,  re* 
quire  that  the  conveyance  obtained  from  her  should,  in  or- 
der to  be  supported,  be  reasonable  in  itself,  and  should  ap- 
pear to  have  been  obtained  by  the  plaintiff  without  the 
use  of  any  unfair  means,  and  without  the  exercise  of  any 
undue  influence.  Was  the  conveyance  a  reasonable  onef 
It  was  made  to  a  great  nephew,  one  only  among  several 
other  relations  of  equal  and  nearer  degree,  who  does  not 
appear  to  have  done  any  thing  to  entitle  himself  to  her 
particular  regard,  previous  to  its  execution.  It  deprived 
her  husband  after  her  death  of  all  the  slaves  which  she 
owned,  the  most  of  whom  he  had  been  at  the  trouble  and 
expanse  of  raising.  He  seems  to  have  lived  with  her 
upon  terms  of  affection,  to  have  been  kind  and  indulgent 
to  her,  and  always  disposed  to  gratify  her  wishes  and  ca- 
prices. There  is  not  a  particle  of  evidence  to  show  that 
die  had  ever  intimated  an  intention  of  disposing  of  her 
property,  contrary  to  his  wishes.  It  does  not  appear  that 
she  was  aware  of  her  legal  right  to  execute  a  deed 
without  Joining  him,  until  it  was  mentioned  by  the  plain- 
tiff himself,  when  he  bought  the  two  slaves  on  the  Ist 
day  ol  July,  only  a  few  days  before  the  deed  in  question 
wasoxoonted.  From  these  considerations  we  are  bound 
to  say,  that  the  deed,  if  not  unreasonable,  is,  at  least. 
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8Qme*what  extraordinary.    This  alone  however,  is  not 
•officient  to  invalidate  it.    The  law  has  no  inflexible 
standard  for  reasonableness  in  the  disposition  of  propertyt 
and  must  yield  something  to  eaprtce.    Let  us  see  then 
whether  the  plaintiff  practised  any  unfair  means  in  oh* 
taioiag  the  eonveyance  from  his  aunt    We  have  no  di« 
reet  eiidenoe  of  any  practices  before  the  execution  of 
the  instrument    But  we  are  satisfied  from  what  then  took 
place,  that  she  had  been  previously  and  secretly  prepared 
for  that  transaction.    It  appears  that  he  had  ascertained 
that  she  had  the  right  to  dispose  of  her  slaves  without 
the  consent  of  her  husband ;  for  he  said,  when  he  bought 
the  two  slaves  on  the  1st  of  July,  that  he  did  not  care 
whether  the  old  man  signed  the  bill  of  sale  or  not ;  that 
her  signature  was  sufficient    A  few  days  afterwards,  he 
prepared  the  instrument  in  question  at  home,  and  called 
upon  two  of  his  neighbors  to  accompany  him  for  the  pur» 
pose  of  attesting  the  execution,  telling  them  that  he  did 
so  because  his  aunt  and  himself  did  not  wish  it  made  pub* 
lie.    He  then  went  in  company  with  his  witnesses  to  a 
retired  place  in  the  woods  near  the  defendant's  house, 
where  he  left  them  and  went  alone  to  the  house,  from 
which  he  sent  his  aunt  to  the  witnesses,  he  following  on 
at  some  distance  behind  her.    Before  his  arrival  the  wit- 
nesses read  the  instrument  over  to  her,  when  she  objeoted 
to  it  because  it  purported  to  convey  an  absolute  present 
interest  in  the  slaves,  without  reserving  her  a  life  estate 
in  them,  contrary  to  her  agreement  with  the  plaintiff. 
When  he  came  up,  the  objection  was  mentioned  to 
and  he  wished  her  to  execute  it  upon  a  pledge  of 
word,  that  she  should  retain  the  slaves  during  her  life. 
She  still  objected ;  and  he  then  gave  her  a  written  antho* 
rity  to  keep  the  slaves  until  her  death  and  she  thereupon 
executed  the  conveyance.    All  this  was  studiously  con- 
cealed from  her  husband,  and  he  did  not  hear  of  it  until 
several  months  afterwards,  and,  so  far  as  we  can  discover, 
the  grantor  consulted  no  person  but  the  plaintiff  in  reli^ 
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lion  to  the  preparation  or  execation  of  the  instrament 
We  cannot  consider  an  instrument  thus  obtainedt  as 
fairly  obtained.  Bat  without  deciding  the  effect  which 
this  may  have  upon  its  validity,  let  us  see  whether  it  waft 
procured  by  the  plaintiff  by  the  direct  or  indirect  exercise 
of  any  undue  influence  over  bis  aunt.  The  evidence  on 
this  part  of  the  case  consists  principally  of  the  reflected 
lights  thrown  upon  the  transaction  by  subsequent  occur- 
rences. It  is  very  clearly  proved,  that  the  slaves  had 
great  influence  over  their  mistress,  and  it  appears  from 
the  readiness  with  which  they  left  the  defendant's  house^ 
after  the  death  of  his  wife,  that  the  plaintiff  had  acquired 
great  influence  over  them.  He  had  several  times  had 
private  interviews  with  them  before  the  death  of  their 
mistress,  and  his  conduct  on  one  occasion  was  so  suspi- 
cious,  that  it  incurred  the  censure  of  the  defendant.  The 
old  woman  too,  some  time  afler  the  conveyance  said, 
*'  that  if  she  had  known  before  hand  what  she  then  knew, 
she  never  would  have  made  the  conveyance,"  adding 
*'0 !  if  I  could  see  James  (meaning  the  plaintiff)  I  would 
tell  him  what  I  think  of  him  ;  he  has  disappointed  me." 
These  things  satisfy  us  that  the  plaintiff  did  exercise  an 
undue  influence — ^most  probably,  indirectly  through  the' 
slaves — in  procuring  the  conveyance  from  his  aunt. 

In  considering  the  questions,  whether  the  conveyance 
was  a  reasonable  one,  and  whether  it  was  fairly  obtained, 
we  have  treated  the  grantor,  as  having  sufficient  capao* 
ity  to  make  a  valid  contract.  The  testimony  satisfies  us 
that  she  had.  It  is  true  that  many  witnesses,  whose  op« 
port  unities  for  observation  were  good,  have  expressed  a 
contrary  opinion.  But  the  facts  which  they  state,  do  not 
justify  the  inferences  which  they  deduce  from  them ;  and 
the  testimony  of  the  two  subscribing  witnesses  clearly 
shows,  that  she  well  understood  the  provisions  of  the  in* 
strument  which  she  was  about  to  execute,  so  far  at  least' 
as  her  own  interests  were  concerned.  But  while  her 
reason»or  instinct-^call  it  what  you  will — remained  suffi«  - 
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oientljrstrongtamid  the  general  decay  of  her  mental  facul« 
ti68.to  enable  her  to  protect  her  own  rights  from  open  inva> 
uon»  she  certainly  was  not  capable  of  fairly  considering* 
and  duly  estimatiagt  the  just  claims  of  others.  Age  and 
infirmity  had  done  their  work  upon  her  mind,  as  well  as 
upon  her  body»  and  it  was  an  easy  task  for  any  person»  so 
disposed*  to  procure  from  her  any  conveyance  of  her  pro* 
perty  which  he  might  desire ;  provided  only  that  he  took 
care  not  to  interfere  with  her  own  immediate  present  in* 
terestSy  or  those  of  her  slaves  which  she  had  come  to  con* 
sider  as  identical  with  her  own.  The  instrument,  which 
she  executed,  was  absolute  in  its  terms,  and  conveyed  an 
immediate  title  to  the  slaves  mentioned  in  it.  But  as  the 
plaintiff  at  the  same  time  executed  another  instrument 
by  which  he  assured  the  possession  of  the  slaves  to  her 
during  her  life*time,  its  operation  was  pretty  much  the 
same  as  that  of  a  will ;  and  it  may  be  treated  as  a  will, 
in  every  enquiry  into  the  capacity  of  the  grantor,  and  the 
means  by  which  it  was  obtained.  As  it  is  irrevocable  in 
its  natnre,  it  certainly  cannot  claim  to  be  considered  upon 
any  better  footing  than  a  will.  How  then  would  a  will 
be  regarded,  obtained  under  the  same  circumstances  T 
We  think  it  cannot  be  doubted  a  probate  Court  would 
pronounce  against  it.  The  principal  cases  which  have 
come  before  the  Courts  upon  this  subject  are  referred  to 
in  Stock  on  the  law  of  non  compotes  40.  He  says  that, 
'*the  proof  of  partial  imbecility  combined  with  undue  in* 
fluence  has  been  held  in  very  numerous  cases  to  invali* 
date  a  will.''  Even  some  peculiar  position  of  the  party 
benefitted,  as  the  connexion  of  a  favorite  domestic  com- 
panion with  a  testatrix,  old  and  weak,  has  been  held  a 
principal  ground  for  overturning  a  will.  Bridges  v. 
Kingf  1  Hagg.  Rep.  25G.  It  is  true  that  Sir  John  Michols 
in  one  caBefWilliamsy.  Oaude^  1  Hagg.  Rep.  581,  declared 
*'  that  the  influence  to  vitiate  an  act  must  amount  to  force 
or  coercion,  destroying  free  agency — it  must  not  be  the 
influence  of  affection  or  attachment — it  must  not  be  the 
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mere  desire  of  gratifiying  the  wishes  of  another,  for  that 
would  be  a  very  strong  groand  of  support  of  a  testamentary 
act.'*  **  Bat''  says  Stocky  **  so  narrow  a  definition  denotes 
that  the  learned  Judge  understood  the  phrase  *  undae  in- 
flaence'  in  a  less  extended  sense  than  the  cases  in  general 
give  to  it.''  Upon  the  whole  it  seems  that  in  coming 
to  a  conclusion  in  questions  of  this  kind,  ^  the  extent  c^ 
oapaoity*  the  nature  of  the  influence,  the  character  of  the 
party  inflaencing,  his  connexion  with  the  party  infln* 
enced,  the  benefit  he  derives  from  the  will,  all  form  mate- 
rials for  consideration!"  Stock  on  non  compotes  ttbi  rupra* 
We  have  done  in  this  case  what  the  author  from  whom 
we  quote,  states  to  be  necessary.  We  have  taken  into 
our  deliberate  consideration  all  the  materials,  which  the 
pleadings  and  the  proofs  furnish  us,  and  the  conclusion  to 
which  we  have  come  is,  that  the  deed  of  conveyance  exe« 
euted  by  the  wife  of  the  defendant  to  the  plaintiff*  is  too 
extraordinary  in  itself,  and  was  obtained  under  too  many 
circumstances  of  secrecy  and  suspicion  from  a  very  agedp 
infirm  and  weak-minded  woman,  to  be  upheld  in  this 
Court. 
The  bill  must  be  dismissed  with  costs. 


Pu  CuBiAM.  Decree  aocordingly. 
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H.  ALLMAND  v«.  MALACHI  RUSSELL  k,  ALi 

Whcra  a  debtt  inteDded  to  be  M€urtd  by  a  deed  of  trusty  it  not  eorreotlj  dd> 
•eribed  io  the  deedt  though  the  creditor  by  identifying  it  may  reooirer  it  o«t 
of  the  tmet  fond,  while  that  remains ;  yet  if  the  trustee  has  houm  fii€ 
paid  oat  the  trust  fund  to  discharge  other  debts,  without  any  notice  of  the 
mistake  by  the  creditor  to  the  trusteey  the  creditor  cannot  make  the  tiut* 
tee  penonally  responsible. 


Cause  transmitted  from  the  Court  of  Equity  of  Fas* 
quotank  County,  at  the  Fall  Term,  1847. 

William  T.  Bryant,  being  more  indebted  than  he  was 
worth,  on  the  15th  of  February,  1840,  made  a  deed  to  the 
defendant  Russell  for  all  his  property  and  effects,  upon 
trust  to  pay  out  of  the  proceeds  certain  debts  named,  in 
the  order  in  which  they  are  mentioned  in  the  deed.  The 
first  is  a  debt  of  92,000  to  J.  C.  E.  for  which  Mathew 
Cluff  and  Malachi  Russell  were  sureties.  Then  follow 
four  other  debts  to  different  persons,  for  which  Mathew 
Cluff  was  surety.  Then  follow  several  other  debts  to 
others^  particularly  named ;  and  then  a  general  provision 
for  payment  proportionally  of  all  other  debts. 

The  bill  was  filed  in  April  1842,  and  states  that,  on  the 
28d  of  April,  1889,  Bryant  gave  to  the  plaintiff  his  pro* 
missory  note  for  2259  68,  payable  six  months  after  date, 
and  that  the  same  remained  unpaid  at  the  making  of  the 
deed  of  trust  and  was  the  debt  mentioned  and  intended 
by  Bryant  to  be  secured  in  the  deed.  It  states,  that  it  is 
true  Mathew  Cluff  was  not  a  party  to  the  note,  or  in  any 
other  way  bound  as  surety  or  otherwise  for  its  payment ; 
but  that,  nevertheless,  this  was  the  4ebt  and  was  snffi- 
eiently  identified  by  its  amount  and  the  name  and  rest* 
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dence  of  the  plaintiff,  which  were  truly  stated  in  the 
deed ;  and  that  it  was  described  therein  as  a  debt  **  to 
which  the  said  Mathew  CIufT  is  surety**  by  mistake. 
The  bill  states,  that  the  plaintiff,  in  December  1841  sued 
Bryant  on  the  note  and  recovered  judgment,  but  was  not 
able  to  obtain  satisfaction  by  execution  :  and  it  prays  ati 
account  and  satisfaction  out  of  the  trust  fund. 

The  answer  renders  an  account,  and  states  the  amount 
of  the  fund  to  be  SS,262  10:  which  is  sufficient  to  pay 
the  debts,  prior  in  order  to  that  mentioned  in  the  deed  as 
being  due  to  the  plaintiflT,  and  also  to  pay  the  plaintiff,  if 
he  be  entitled  to  it  under  the  deed  and  existing  circum- 
stances. But  the  answer  states  that  in  fact  the  defen- 
dant had  disbursed  the  sum  of  108,443  30,  in  discharge  of 
the  debts,  making  him  already  S181  11,  out  of  pocket — 
though  it  admits  that  some  of  those,  thus  paid,  were  pos- 
terior in  order  to  the  debt  of  IT.  Allmand,  which  is  men- 
tioned in  the  deed.  The  defendant  states,  that  he  thus 
applied  the  fund  bona  fide  and  under  the  belief  that  he 
was  bound  so  to  do,  because  upon  enquiry  he  did  not  find 
that  any  such  debt  existed,  as  that  described  in  the  deed, 
and  because  he  knew  that,  in  a  point  of  fact,  the  object 
of  Bryant.in  mentioning  in  the  deed  a  debt  to  the  plaintiff, 
was  not  to  secure  the  plaintiff,  but  to  indemnify  Cluff,  who 
was  surety  for  it  as  Bryant  and  Cluff  then  by  mistake  be- 
lieved ;  and  because  the  plaintiff  acted  on  the  construc- 
tion of  the  deed,  that  it  was  not  a  security  for  the  debt 
now  demanded,  and  prosecuted  an  action  at  law  against 
Bryant  therefor,  and  made  no  claim  for  it  on  the  trus* 
tee,  before  the  whole  fund  had  been  disbursed  as  before 
mentioned. 

Iredellf  for  the  plaintiff. 

No  counsel  for  the  defendants. 

RurriN,  C.  J.    The  cause  comes  to  a  hearing  on  bill  and 
answers,  and  upon  the  case  thereby  made,  the  Court  is  of 
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opinion  with  the  defendant.    The  plaintiff  might,  proba* 
blyt  have  entitled  himself  to  satisfaction  under  the  deed ; 
as  his  demand  seems  to  be  sufficiently  identified   by  its 
amount  and  the  name  and  residence  of  the  creditor     The 
addition  of  a  further  false  description,  to  which  nothing  an* 
swers«  would  not,  merely  as  a  part  of  the  description,  hurt 
the  prior  true  one.     When  it  appears,  then,  that  there  was 
no  debt  from  Bryant  to  the  plaintiff  answering  the  whole 
description  in  the  deed,  but  that  this  debt  and  this  only 
existed  at  the  time,  the  natural  construction  is,  that  this 
debt  to  the  plaintiff,  for  the  very  sum  mentioned  in  the 
deed,  is  that  which  was  intended  to  be  secured.    The  an- 
swer, indeed,  states  that  the  part  of   the  description^ 
which  fails,  was  the  material  part  of  it ;  for  that  the  mo- 
Ying  cause  for  placing  the  debt  in  its  position  among  the 
debts,  as  to  the  order  of  payment,  was  not  to  secure  it  to 
the  plaintiff,  which  was  considered  as  already  done  by  the 
responsibility  of  Cluff,  but  to  indemtiiiy  Cluff^  the  sup- 
posed surety.    Hence  the  defendant  insists,  that  to  consi- 
der that  an  unessential  part  of  the  description  anJ  disre* 
gard  it,  would  really  not  effectuate,  but  defeat,  the  inten- 
tion of  the  deed  by  reason  of  a  pure  mistake.     We  do  not 
conceive  it  to  be  necessary  to  determine  that  point  in 
this  case.     For  admitting  that  the  plaintiff,  on  the  rea- 
soning first  adverted  to.  might  insist  that  the  deed  secures 
^the  debt"  to  him,  and  sufficiently  identifies  it,  the  re- 
mark is  obvious,  that  the  identity  does  not  fully  appear 
upon  the  face  of  the  deed  by  itself,  but  that  it  is  necessary 
in  order  to  establish  it,  to  resort  to  extrinsic  evidence  of 
the  facts,  that  this  debt  existed,  when  the  deed  was  made» 
and  that  it  was  the  only  one  that  did.    It  may  be  taken 
that  a  trustee  is  bound  to  enquire  for  the  debts  made  pay 
able  out  of  the  fund.    But  it  must  be  enough  for  him  in 
the  first  instance,  to  enquire  for  them  according  to  the  de- 
soriptioa  given  in  the  deed.    If  he  finds  none  such  he  may 
properly  conclude,  for  any  thing  that  can  be  learnt  from 
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the  deed*  that  the  d«bt  mentiooed  has  been  paid  by  tfa« 
debtor  himself  or  had  never  existed,  and  was  mentioned 
by  mistake.  Here,  according  to  the  tenor  of  the  deed« 
the  trustee  was  not  at  liberty  to  pay  this  debt ;  because 
there  might  be  two  debts  to  the  plaintiff  for  the  same 
amount,  for  one  of  which  Cluff  was,  and  for  the  other  be 
was  not,  the  surety,  and  the  former  only  would  be  paya* 
ble.  Iff  however,  there  be  another  debt,  which,  though 
not  coming  up  to  the  whole  description,  is  yet  by  legal 
construction  of  the  deed,  upon  certain  facts  appearing 
aZtttn<2e, within  the  instrument,  the  creditor  may  doubtless 
insist  upon  the  deed  as  a  security  for  this  last  debt,  as 
much  as  if  it  were  correctly  described  in  it  in  all  particu* 
lars.  If  therefore,  the  trust  fund  was  still  in  hand  and 
supposing  the  indemniry  of  Cluff  not  to  be  the  primary 
purpose  of  the  deed  and  so  to  form  an  essential  part  of 
the  description,  there  would  be  no  difficulty  in  holding 
that  the  plaintiff  should  have  this  debt  paid  out  of  it* 
But  that  is  not  now  the  state  of  the  case ;  nor  the  obji*ct. 
It  is  to  charge  the  trustee  with  the  payment ;  and  to  en- 
title the  plaintiff  to  do  that,  it  is  plain,  that  while  the 
trustee  had  enough  of  the  trust  fund  to  answer  thedemand» 
the  creditor  should  have  communicated  to  him  the  same 
facts,  on  which  the  Court,  by  construction,  holds  the  deed 
sufficient  to  cover  the  debt  in  question.  Now  it  does  not 
appear  that  the  plaintiff  ever  informed  the  defendant  that 
the  debt,  now  sued  for,  existed  when  the  deed  was  made* 
and  that  it  was  the  only  one  between  the  parties,  or  had 
any  communication  with  him  on  the  subject  before  the 
commencement  of  this  suit.  Nothing  of  the  kind  is 
charged  in  the  bill,  but.  on  the  contrary  it  is  admitted 
that  the  plaintiff  proceeded  against  the  original  debtor 
personally.  The  trustee,  not  finding  the  debt  desotibed 
to  exist,  and,  as  far  as  is  charged  in  the  bill  or  admitted  in 
the  answer,  having  no  knowlege  of  anyothet  debttotbe 
plaintiff,  paid  away  all  the  proceeds  of  the  trust  prop^ty 
Uma  fide.    We  think  it  too  late,  after  that,  to  make  known 


JUNE  TERM.  1848.  187 


May  0.  SmiUk 


to  him  the  facts,  on  which  he  might  once  have  safely 
the  plaintiiT  this  demand*  and  on  that  ground  to  insist  on 
payment  now  oat  of  the  trustee's  own  pocket.  The  trus- 
tee  ought  not  to  be  prejudiced  by  mistakes  of  the  other 
parties,  of  which  it  is  not  known  he  was  aware. 

Pes  CmiAu.  Bill  dismissed  with  costs. 


P£TER  MAY  vs.  MARY  a  8M1TH  Sl  AU 

Aeeordinx  to  onr  practice,  under  an  order  for  time  antU  the  next  Term  *'to 
aaawer  or  demor/*  the  defendant  may  deimir  to  the  whola  bai«-HHthoal 
aaeweriog  or  pleading  to  any  part. 


Appeal  from  an  interlocutory  order  made  in  this  cause 
at  the  Spring  Term,  1848.  of  the  Court  of  Equity  of  An- 
son County,  directing  a  demurrer,  which  had  been  filedt 
to  be  taken  off  the  file,  his  Honor  Judge  Baiuey  presiding. 

At  the  term,  to  which  the  snbpcena  was  returnable,  the 
defendants  appeared,  and  obtained  an  order  for  time  an« 
til  the  next  term  '*  to  answer  or  demur.*^  At  the  next 
term  they  put  in  a  demurrer  to  the  whole  bill,  supported 
by  an  answer  denying  combination :  and,  on  the  applica- 
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lion  of  the  plaintiff,  the  Court  ordered  them  to  be  taken 
off  the  file,  bat  allowed  the  defendants  an  appeal,  whieh 
was  taken. 

Winstonf  for  the  plaintiff. 
No  counsel  for  the  defendants. 

RuFTiN,  C.  J.  We  think  his  Honor  was  mistaken  upon 
this  point  of  practice.  In  support  of  the  decision  a  pas* 
sage  was  cited  from  Stortfs  Equity  Pleadings^  s.  461-3-d ; 
which  we  have  looked  into  and  find  to  be  almost  literally 
extracted  from  Mitford*s  Treatise.  It  is  to  the  effect, 
that  when  tbe  defendant  obtains  an  order  for  time,  and 
18  afterwards  advised  to  demur,  he  must  also  plead  to  or 
answer  some  part  of  the  bill ;  and  answering  to  some 
immaterial  thing,  as  denying  combination  or  the  like,  will 
not  prevent  the  Court  from  discharging  the  demurrer. 
But  the  ''  order  for  time,"  spoken  of  by  Lord  Redesdalb, 
appears  in  the  previous  part  of  the  passage  to  be  an  or* 
der  giving  the  defendant  time  '*  to  demur,  plead  or  an* 
swer,  to  the  plaintiff's  bill,  but  not  to  demur  aloner  which 
latter  he  says,  is  always  the  special  condition  of  an  order 
for  time  ih  England,  because  it  was  there  considered  that 
counsel  could  advise,  upon  sight  of  the  bill,  whether  a 
demurrer  would  lie,  and  therefore  there  should  be  no  de- 
lay merely  to  demur.  There  is  no  doubt,  that  such  is  tbe 
common  order  in  England,  though  Lord  Redesdalb  says 
it  may  work  great  iujustice  and  that  in  proper  cases  it 
may  be  relaxed,  upon  application  for  a  special  order. 
Taylor  v.  Milner,  10  Ves.  447.  And  it  is  clear  that  an 
answer,  denying  combination  and  such  trifling  matter,  is 
not  a  compliance  with  the  condition,  that  the  party  shall 
not  demur  alone,  but  an  evasion  of  it,  which  will  not  be 
allowed.  Steppenton  v.  Gardiner,  2  P.  Wms.  286.  Done 
V.  Peacock,  3  Atk.  726.  Lee  v.  Pascoe,  1  Bev.  C.  C.  78. 
But  the  course  with  us  has  not  been  to  annex  to  an  order 
for  time  the  condition,  that  the  defendant  should  not  de- 
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mur  alone.  The  statute,  in  prescribing  rules  for  pleading 
enacts,  that  the  defendant  shall  pot  in  bis  answer  or  plea, 
or  demur  at  the  first  term,  or  the  bill  may  be  taken  pro 
confesso^  but  it  adds,  that  '*such  time  shall  be  allowed  for 
pleadings  on  both  sides  as  the  Court  shall  direct.**  There- 
fore the  whole  is  at  large,  and  subject  to  the  order  of  the 
Court  in  each  case.  We  are  not  aware,  that  it  has  been 
the  course  in  this  State  to  restrict  the  order  for  an  exten* 
sion  of  time,  as  it  is  in  England  ;  and  from  the  situation 
of  the  country,  and  the  difficulty  often,  of  obtaining  the 
opinion  of  counsel  before  the  term  for  appearance^  and 
of  the  counsel's  making  up  an  opinion  on  the  circuit  upon 
sight  of  the  bill  during  that  term,  we  suppose  that  such  a 
practice  has  never  prevailed  here— •at  least,  not  since 
1806.  ^  But,  however  that  may  be,  that  was  not  the  nature 
of  the  order  in  this  case,  which  was  special  and  expresst 
that  the  defendants  might  answer  or  demur,  and  without 
any  condition  with  respect  to  demurring  alone.  It  might 
be.  it  such  a  condition  had  been  annexed  to  the  order, 
that  the  defendant  would  not  have  accepted  the  time, 
but  have  preferred  demurring  at  once  to  the  whole  bill. 
Therefore  the  defendant's  pleadings  are  within  the  order 
for  time ;  ard  that  for  taking  them  off  the  bill  ought  to 
be  reversed  and  discharged.  To  this  effect  a  certificate 
roust  be  transmitted  to  the  Court  of  Equity ;  and  the 
plaintiff  must  pay  the  costs  in  this  Court* 

Pee  Cubiam.        Ordered  to  be  certified  accordingly. 


19»  SUPREME  COUllT. 


MATTHEW  PLUMMER  &  AL.  m.  ALEXANDER  W.  BRANDON. 

Tkt  aflqukUion  of  a  new  domioil  do«i  not  depend  eimply  npon  the  reiideneo 
of  the  {Mirty.  The  fact  of  residence  must  be  accompanied  by  an  ioteotion 
of  permanently  reeidiog  in  the  new  domicili  and  of  abandoning  the  former 
•—in  other  words,  the  change  of  domicil  mnit  be  made  manifeet  ffmipio  el 
/•eto,  by  the  faet  of  residence  and  the  intention  to  abandon. 

The  longfli  of  residence  is  not  tmportaut,  provided  the  unimtu  be  there,  if 
a  person  goes  from  cue  coantry  to  ancther»  with  the  intention  of  remain- 
ing, that  is  sofficieot — and  whatever  time  he  may  have  lived  there  is  not 
enough,  unless  there  be  an  intention  of  remaining. 

An  administrator,  appointed  in  one  State,  cannot  snatain  an  action  brought  in 
bis  repfesMtative  character  in  another.  But  where  a  peiaon  dies  is  thk 
State,  in  possession  of  slaves,  then  being  in  this  State,  the  admintstrator 
may  sae  for  them  in  his  own  name  and  upon  hu  own  legal  title,  either  in 
this  or  another  State,  though  they  may  have  been  removed  ont  of  this 
Btate  before  adminietration  granted. 

Tlio  caeee  of  the  Oopernor  t,  Willimmt,  %  Ire.  154.  M§Brid9  v.  CkomU,  % 
let.  £q.  613|  and  Whit  v.  Ray^  4  Iro.  14t  oiled  and  approved. 


This  case  came  on  to  be  heard  upon  the  exceptions  to 
the  report  of  the  masten  to  whom  it  had  been  referred  to 
take  an  acconnt,  &c.  The  nature  of  the  exceptions  will 
be  seen  in  the  opinion  of  the  Court. 

Francis  Locke,  by  his  will,  devised  to  Esther  Pinxston, 
during  her  lifet  certain  shares  of  Stock  upon  the  State 
Bank  of  North  Carolina,  and  after  her  death  to  her  chil- 
dren. Dr.  Scott,  the  executor  took  qaid  fund  into  his  po8« 
session — and  regularly  received  and  paid  the  dividends 
over  to  the  legatee  up  to  the  time  of  his  death  in  the  year 
1838.  Dr.  Scott  went  to  the  State  of  Tennesse  for  the 
purpose  of  examining  the  country,  with  a  view  to  a  remo* 
val  if  he  liked  it,  and  took  with  him  a  number  of  slaves 


JUNE  TERM,  1848.  191. 

PlonniMr  V.  Brandos. 

leaving  bis  wife  and  family*  a  number  of  slaves  and  other 
property  bebind  him,  in  tbe  County  of  Rowan,  where  he 
had  been  living  many  years.  After  his  death  which 
took  place  in  1838  administration  was  duly  granted  in 
that  State  upon  his  property  there  and  in.the  year  — — ,  his 
widow  removed  to  Tennesse  taking  with  her  the  remain* 
der  of  the  negroes  belonging  to  the  estate  of  Dr.  Scott  and 
other  property.  These  negroes  she  took  with  her  by  the 
consent  of  the  defendant,  who  was  her  uncle,  and  to 
whom  Dr  Scott  had  conveyed  all  said  property  by  deeds 
of  trust.  The  defendant  administered  on  the  estate  of  Dr. 
Scott,  which  was  in  this  State  in  1841,  and  Mrs.  Scott 
took  the  negroes  to  Tennessee  sometime  before.  Upon  the 
hearingt  an  account  was  decreed  and  a  reference  made, 
with  special  instructions.  Among  others  was  the  follow* 
ing.  ^  the  nature  and  value  of  the  property  sent  by  the 
defendant  to  Tennessee  the  time  at  which  it  was  so  sent, 
whether  before  or  after  the  defendant  took  out  letters  of 
administration  upon  the  estat>^  of  Dr.  Scott.  The  m  star 
will  further  report,  whether  Dr.  Scott  at  the  time  of  bis 
death  had  removed  to  Tennessee  or  was  there  merely 
making  preparations  to  remove/' 

The  master  made  bis  report  and  several  exceptions 
were  filed  by  the  plaintiffs. 

* 

Boyden.  for  the  plaintiffs. 

Badger  and  J.  H.  BryaUf  for  the  defendant* 

Nash,  J.  The  first  exception  is  that  there  was  no  legal 
evidence  that  Dr.  Scott  had  removed  to  Tennessee.  Tbe 
master  has  made  no  specific  report  upon  this  enquiry* 
and,  if  he  intended  so  to  do.  it  is  to  he  gathered  from  the 
report  on  the  subject  of  the  administration  granted  in 
Tennessee.  If  his  intention  was  so  to  report,  on  that 
pointy  the  exception  is  snstainedt  for  both  the  reasons  as* 
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signed  in  the  exception.  There  is  no  evidence  that  sach 
was  the  fact  and  it  is  contradicted  by  the  answer.  Upon 
this  subject  the  testimony  of  Mr.  Stirwalt  is  decisive. 
He  states  that  when  Dr.  Scott  started  for  Tennessee,  he 
declared  be  was  going  to  Tennessee  to  look  aboat,  and, 
if  fleased  with  the  country ^  intended  to  stay  or  make  a 
perinament  location  there,  and  took  with  bira  eight  or  ten 
valuable  negroes.  His  family  continued  to  live  on  and 
cultivate  the  snme  place,  where  Dr.  Scott  had  lived  for 
many  years,  and  continued  thereuntil  the  fall  of  1839. 
Dr.  Scott  went  to  Tennessee  in  1837  and  died  in  October. 
1838.  The  defendant  in  his  answer  states,  that,  at  the 
lime  Dr.  Scott  died,  he  was  making  preparation  to  remove 
to  Tennessee.  Here  then  we  have  the  declaration  of  Dr. 
Scott,  that  his  going  to  Tennessee  was  not  a  removal 
there,  but  an  exploratory  trip,  preparatory  to  a  removal 
if  be  liked  the  country,  and  we  have  the  admission  of 
the  defendant,  that  he  was  making  preparation  to  remove 
at  the  time  he  died.  To  remove  is  to  change  one's  domi« 
eil  or  place  of  permanent  residence.  Dr.  Scott  had  not 
changed  his  domicil  at  the  time  of  bis  death.  When 
he  went  to  Tennessee,  in  addition  to  bis  own  declaration, 
we  have  the  fact  that  his  wife  and  family  and  a  large 
portion  of  his  property  was  left  in  North  Carolina,  where 
it  remained  until  after  bis  death.  North  Carolina  was 
the  domicil  of  origin  to  Dr.  Scott,  and  must  so  remain,  un« 
til  he  acquired  another.  The  acquisition  of  a  new  domicil 
does  not  depend  simply  upon  the  residence  of  the  party; 
the  fact  of  residence  must  be  accompanied  by  an  intention 
of  permanently  residing  in  the  new  domicil.  and  of 
abandoning  the  former,  in  other  words  the  change  of 
domicil  must  be  made  manifest,  animo  et  /tfcfo,  by  the 
fact  of  residence  and  the  intention  to  abandon.  De  Bon* 
ncvat  V.  De  Bonne vuL  6  Eng.  E.  Rep.  503*  1  Carties  8M, 
Craigie  v.  Leu)//i,  7  Eng.  E.  Rep.  460^  3  Curties  435. 
Sir  UfiasERD  JfiRMcg  Tsest,  in  the  latter  case  says»  tho 
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result  of  all  the  cases  is,  that  there  must  be  the  animUM 
et  factumt  and  that  the  principle  is,  that  a  domicil  onoe 
acquired,  remains  until  another  is  acquired,  or  the  firrt 
abandoned ;  and  that  the  length  of  residence  is  not  im* 
portsnttprovided  the  animus  be  there;  if  a  person  goes  from 
oneoountryto  another  with  the  in^e/ifton  of  remaining  that 
is  sufficient,  and  whatever  time  be  may  have  lived  there 
is  not  enough,  unless  there  be  an  intention  of  remainiog. 
Again  in  the  case  of  De  Bonneval  the  same  Judge  lays 
down  this  principle  "  the  presumption  of  law  being  that 
the  domicil  of  origin  subsists  until  a  change  of  domicil  is 
proved,  the  onus  of  proving  the  change  is  on  the  party  al» 
leging  it,  and  the  onus  is  not  discharged  by  merely  pro* 
ving  residence  in  another  place,  which  is  not  inoonsisteiftt 
with  an  intention  to  return  to  the  original  domicil.  Apply 
thesf  principles  to  the  case  before  us.  Dr.  Scott'i}  domicil 
of  origin  was  North  Carolina ;  what  evidence  does  the  de« 
fendant»  who  insists  be  had  changed  it,  produce  f  Not  a 
particle^  except  the  fact  that  he  had  resided  in  Tennessee  a 
year  before  his  death.  Where  is  the  pro(tf  of  his  inten^ 
tioQ  to  make  that  his  permanent  place  of  residcBce  ? 
There  is  none  whatever.  There  is  no  proof  of  making 
any  preparation  to  remove  his  family.  We  have  seen» 
that  the  duration  of  the  residence  is  nothing,  unless  the 
animus  non  revertendi  accompanies  it,  and  that  it  did  mAp 
the  continuance  of  his  family  at  the  former  domicil  is 
strong  evidence.  There  was  nbt  the  animus  et  factum^ 
We  are  of  opinion  then  that  Dr.  Scott  at  the  time  of  hit 
death  bad  not  acquired  a  domieil  in  Tennessee,  but  that 
it  was  still  in  North  Carolina. 

The  second  exception  is  to  that  part  of  the  master's  re- 
port* in  which  he  states  that  there  is  no  evideooe  that  the 
defendant  sent  any  property  to  Tennessee.  This  excep* 
tion  is  allowed.  The  answer  states,  that  after  the  daalh 
of  Dr.  Scott,  bis  wife  being  desirous  to  fo  to  TMnei 
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the  defendant  was  willing*  that  the  other  property  men« 
tioned  in  the  deed  of  trust  should  be  removed,  and  it  was 
so  accordingly  removed,  there  being,  at  that  time,  an  ad« 
ministrator  regularly  appointed  in  that  State,  to  wif, 
Mr.  Wm.  Treat,  **  to  vohom  all  said  property  was  consigned 
by  the  defendarU.**  We  think  this  is  an  admission,  that 
he  did  send  the  property  to  Tennessee. 

The  third  exception  is  sustained.  It  is  founded,  as  we 
understand  it,  upon  the  principle,  that  the  domicil  of  Dr» 
Scott,  at  the  time  of  his  death,  berag  in  Rowan  County, 
in  this  State,  the  letters  of  administration  granted  to  the 
defendant  by  the  Court  of  tha^  County,  was  the  primary 
administration,  and  that  granted  in  Tennessee  was  ancil- 
lary ;  and  that  it  was  therefore  the  duty  of  the  defen- 
dant to  have  collected  the  assets  of  the  estate,  though  they 
were  in  Tennessee.  It  is  well  settled,  that  an  adminis- 
trator appointed  in  one  State,  cannot  sustain  an  action, 
brought  in  his  representative  character,  in  another.  1 
Hagg.  356  Conference  Rep.  68.  Morrdl  v.  Dickey^  1 
John.  Gh.  R.  186.  1  Cranch  259.  Qooemorv.  Williams^ 
8  Ire.  154.  Raymond  v.  WattsvUle^  2  Lee's  E.  11*  551. 
But  in  this  case  a  number  of  negroes,  belonging  to  Ih*. 
Scott,  were  in  the  actual  possession  of  the  defendant,  and 
were  sent  by  him  to  the  administrator  in  Tennessee.  At 
the  time  of  the  death  of  Dr.  Seott,  those  negroes  were 
in  this  State,  and  were  of  course  assets,  and  as  such,  be- 
longed to  his  personal  representatives  in  this  State, 
McBryde  v.  Choate,  2  Ired.  Eq.  6 1 3,  and  for  them  only 
ean  an  administrator  be  made  answerable.  Governor  v. 
Williams,  ubi  supra.  And  though  it  be  true,  that  the  de- 
fendant did  not  administer  on  the  estate  of  Dr.  Scott,  until 
after  he  had  sent  the  negroes  to  Tennessee,  yet  the  mo- 
ment he  did  take  out  letters  of  administration,  they  rela- 
ted and  made  him  responsible  for  all  the  assets  which  had 
been  in  his  possession  or  what  he  might  have  reduced  to> 
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possession  at  the  death  of  his  intestate.  Whit  v.  Ray^  4 
Ire.  14.  The  defendant  might  have  declared  upon  his 
possession  and  maintained  an  action  against  any  one* 
who  detained  them  from  him«  either  in  this  State  or  else* 
where,  and  this  was  the  charge  against  the  defendant 
becanse  he  had  the  legal  title  uDder  the  deed  of  trost 
We  think  the  defendant  is  justly  chargeable  with  the 
valae  of  the  negroes  and  other  property  sent  by  him  to 
Tennessee,  and  this  exception  must  be  sustained. 

The  report  is  set  aside,  and  the  case  is  referred  back 
to  the  master,  with  the  instructions  formerly  given,  and 
in  conformity  with  the  principles  now  declared,  unless 
the  defendant  admits  the  property  sent  to  Tennessee  was 
sufficient  to  pay  the  plaintiff's  demands. 

P«E  CuBiAM.  Ordered  accordingly. 
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Hi*  jKiidioticii  of  a  Coaii  of  Equity  to  five  relief  in  the  caee  of  left  beiide  ie ' 

now  toe  well  eetaUiBbed  to  be  celled  in  qnestioo. 
Dtley.  merelyi  by  the  creditor i  to  lue  the  principal  debtor  does  not  discharge 

the  sarety. 
A  person  who  pays  off  a  bond  doe  to  a  creditor,  without  the  request  of  the 

dehiar»  expiees  ot  implied,  cannot  reooTer  from  the  debtor  at  law.    Bat  in 

XV^oity  he  is  oonaidered  as  the  eqqitable  purchaser  of  the  bond  and  is  them* . 

fore  entitled  to  relief  against  the  debtor. 
In  a  bill  for  that  purpose  he  may  join  the  obligee  to  whom  he  made  the  pay* 

ment 
In  a  bill  brought  by  a  cestui  que  trust  to  recover  an  amoont  alleged  to  be 

due  to  bimt  the  troetee  is  a  necessary  party,  in  order  that  his  legal  interest 

may  be  bound  by  the  decree. 
The  cases  of  Allen  ▼.  State  Bank,  I  Dev.  4r  Bat  Eq.  8,  'Dumas  ▼•  Powell, 

3  Dev.  4-  Bat.  Eq.  122,  Cooper  ▼.  Wilcox,  2  Dev.  4"  Bat.  90,  Pipkin  ▼. 

Bond,  5  Ire.  Eq.  91,  Carter  y.  Black,  4  Dev.  &  Bat  425,  and  7'Aem,p«on  v. 

McDonald,  2  Dev.  4*  Bat  Eq  463»  cited  and  approved* 


Cause  removed  from  the  Court  of  Equity  of  Rocking* 
ham  County,  at  the  Spring  Term,  1848. 

The  bill  in  this  case  was  filed  in  the  r^ourt  of  Equity  for 
Rockingham  County  and  made  returnable  to  spring  term 
1841,  by  Thomas  L.  Boyd,  and  Mitchell  Carter,  both  of  the 
County  of  Wythe  in  the  State  of  Virgina,  against  Pen- 
dleton Jones,  and  Pleasant  Black  of  the  County  of  Rock- 
ingham in  this  State,  and  Thomas  Smith,  of  the  County 
of  Wythe  aforesaid.  It  stated  in  substance^  that,  on  or 
about  the  4th.  day  of  November,  1837,  the  defendant 
Smith  sold  to  the  defendant  Jones  a  wagon  and  team,  for 
which  Jones  executed  to  him  a  bond  for  the  sum  of  seven 
hundred  dollars,  with  the  defendant  Black  as  surety,  pay- 
able onor  about  the  15thdayof  Januaay  1838  ;  that  said 
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Smith  being  indebted  to  the  plaintiff  Boyd  by  judgment* 
on  which  an  execution  had  issaed,  which  was  then  in  the 
hands  of  the  sheriff  of  Wythe  County,  offered  this  bond 
in  part  discharge  of  the  debt,  which  the  officer  refused, 
unless  Boyd  would  consent  to  it ;  that  Boyd,  upon  being 
applied  to,  declined  taking  it  for  reason  that  he  knew 
nothing  of  the  circumstances  of  the  obligors ;  that  the 
plaintiff.  Carter,  hearing  of  this,  and  meeting  with  Boyd, 
stated  to  him  that  he  was  well  acquainted  with  the  de* 
fendant  Black,  and  that  he  was  a  man  of  property  and 
had  the  reputation  of  being  a  gentleman ;  that  Boyd  still 
declined  taking  the  bond,  unless  Carter  would  say  that  it 
was  good,  and  that  the  latter  thereupon  took  the  bond 
and  endorsed  upon  it,  ^*  This  is  a  good  bond.  Black  is  good 
and  a  gentleman;"  that  Boyd  then  received  it  from 
Smith,  with  his  endorsement,  in  part  satisfaction  of  the 
execution  ;  and  that  all  this  was  done  before  the  bond 
fell  due.  The  bill  stated  further,  that,  after  the  bond  be*' 
came  due,  the  plaintiff  Boyd,  for  the  purpose  of  having  it 
coUectedt  enclosed  it  in  a  letter  addressed  to  Emanuel 
Shober,  an  attorney  at  law,  living  at  Salem  in  this  State ; 
that  the  letter  was  stolen  from  the  post  office  or  the  mail, 
and  the  bond  taken  thereout  and  destroyed  or  concealed 
so  that  Boyd  never  heard  of  it  afterwards ;  that  Boyd 
then  informed  the  defendants,  Jones  and  Black,  of  the 
loss  of  the  bond,  and  demanded  payment  of  it,  which  they 
refused,  when,  being  in  want  of  money,  he  sued  Carter  on 
his  guaranty,  and  recovered  a  judgment  in  Wythe 
County  Court,  which  Carter  paid  on  the  11th  of  February 
1839,  under  an  execution  against  him. 

The  bill  then  charged  that  after  the  payment  of  the 
money  by  Carter  to  Boyd,the  plaintiff  Carter  frequently  ap« 
plied  to  the  defendants  for  payment  of  the  bond,  offering 
to  indemnify  them  against  every  liability  that  might  ac« 
erne  in  consequence  of  its  loss,  but  they  and  each  of  them 
refused  to  pay  the  same  or  any  part  of  it.  The  prayer 
is  for  payment  of  the  bond  with  the  interest  accrued 
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thereon,  the  plaintiflf  offering  to  give  any  indemnify  the 
CoQft  might  require,  to  protect  the  defendants  from  any 
farther  liability  on  the  bond. 

The  defendant  Smith  failed  to  appear  and  answer,  and 
the  bill  was  taken />ro  ccnfesso  against  him. 

The  defendants  Jones  and  Black  filed  their  answer  and 
therein  admitted  the  execution  of  the  bond  as  stated  in 
the  bill  and  that  it  had  not  been  paid,  but  they  denied  all 
knowledge  of  the  assignment  of  the  bond  by  Smith  to 
Boyd,  the  guaranty  of  Garter,  the  loss  of  the  bond,  and 
the  recovery  by  Boyd  against  Carter  on  his  guaranty  and 
his  payment  of  the  same,  and  they  required  strict  proof  of 
all  those  allegations.  They  insist,  as  a  defence,  that  if 
the  plaintiffs  could  recover  at  all  their  only  remedy  was  at 
law:  and  that  at  all  events  the  bill  could  not  be  sustained  in 
the  joint  names  of  Boyd  and  Carter,  when  it  appeared 
from  the  bill  itself,  that  Boyd  had  been  paid  the  foil 
amount  of  the  bond,  and  had  no  further  interest  in  it. 
They  insisted  also  that  Carter  was  not  a  guarantor  of 
the  bond,  and  that  the  recovery  against  him  by  Boyd  was 
wrong,  and  that  if  he,  by  negligence  or  by  conspiracy 
with  Boyd,  suffered  a  judgment  to  be  taken  against  him, 
he  ought  not  now  to  recover  from  the  defendants.  The 
answer  of  the  defendant  Black  insisted  further,  that  the 
plaintiffs,  by  delaying  to  apply  to  his  principal  for  pay* 
ment  for  an  unreasonable  length  of  time,  had  discharged 

him. 

Replications  were  filed  to  the  answers,  and  proof  taken 
which  fully  sustained  all  the  allegations  of  the  bill,  not 
admitted  by  the  answers. 

Moreheadf  for  the  plaintiffs. 
IredeU,  for  the  defendants. 

Battle,  J.  Upon  the  admission  in  the  answers  of  the 
defendants,  Jones  and  Black,  that  the  bond  has  not 
been  paid,  and  the  proof,  that  it  is  lost  or  destroyed*  and 
that  the  latter  has  paid  the  Aill  amount  of  it  to  Boyd,  the 
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plaintiff  Carter  is  clearly  entitled  to  a  decree  against  the 
defendants,  unless  their  objections  that  Garter  was  an 
officious  intermeddler,  and  for  that  reason  not  entitled  to 
relief,  and  to  the  bill  on  account  of  Boyd's  being  a  party 
plaintiff,  can  avail  them  ;  for  the  other  objections  are 
clearly  untenable.  The  jurisdiction  of  the  Court  of 
Equity  to  give  relief  in  the  case  of  lost  bonds,  is  now  too 
well  established  ever  to  be  called  in  question.  Al^ 
Jen  V.  State  Bank^  1  Dev.  &  Bat.  £q.  3.  Dumas  v. 
Powell.  2  Dev.  &l  Bat.  Eq.  U2.  It  is  equally  well  settled 
that  the  delay  merely,  by  the  creditor,  to  sue  the  princl« 
pal  debtor  does  not  discbarge  the  surety.  Cooper  v. 
WticaXf  2  Dev.  &  Bat.  90.  Pipkin  v.  Bond^  5  Ire.  £q. 
91.  The  recovery  by  Boyd  against  Carter,  in  the  County 
Court  of  Wythcy  on  his  guaranty,  has  not  been  proved  to 
have  been  obtained  by  negligence  or  fraud,  as  alleged, 
and  as  it  was  obtained  in  a  Court  of  competent  jurisdic- 
tion, it  must  be  presumed  to  have  been  regular  and  pro- 
per. But  it  is  said  that  Carter  was  an  officious  inter- 
meddler,  and  on  that  account,  can  have  no  claim  to  the 
interference  of  a  Court  of  Equity.  It  is  true  that  he 
paid  the  amount  of  the  bond  to  Boyd  without  any  re- 
quest, express  or  implied,  from  the  defendants,  Jones  and 
Blaclc,  or  either  of  them.  He  could  not  then  have  re  • 
covered  at  law,  as  was  decided  in  a  suit  at  law  brought 
by  him  against  them, Career  v.  Blacky  4  Dev.  &  Bat.  425. 
But  in  this  Court  the  plaintiff  Carter  stands  in  a  very 
different  situation.  He  is  not  suing  here  for  money  paid 
for  the  use  of  the  defendants  at  their  request.  He  be- 
came bound  on  the  bond«  at  the  instance  of  the  plaintiff 
Boyd,  and  the  defendant  Smith,  and,  having  paid  the 
amount  of  it  to  Boyd,  he  claims  as  an  equitable  purcha* 
ser  of  it,  and  seeks  here  to  recover  on  it  as  lost,  in  the 
same  manner  as  Boyd  might  do.  The  bond  has  not  been 
extinguished  by  Boyd's  recovery  against  Carter,  as  is  ex- 
pressly said  in  the  case  at  law.  See  Carter  v.  Blacky 
ubji  supra. 
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We  can  see  no  reason  therefore,  why  he  should  be  de- 
nied this  relief. 

The  objection  that  Boyd  is  improperly  joined,  as  a  party 
plaintiflr,remains  to  be  considered.  It  is  said  that  he.has  no 
interest,  that  he  can  have  no  decree  in  his  favour,and  that, 
therefore,  he  has  been  Improperly  made  a  party  plaintiff. 
From  what  has  been  before  said,  in  considering  the  ob- 
jection, that  Carter  was  an  officious  intermedler,  it  is  to  be 
dedaced,  that  Boyd  must  he  regarded  here,  as  bound  to 
assign  the  bond  to  Carter.  If  that  be  so,  and  we  think  it 
is,  then  the  case  of  Ryan  v.  Anderson  3  Madd.  Rep.  175, 
is  an  authority  directly  in  point ;  for  it  was  there  held 
that  an  assignor  and  an  assignee  might  sue  together 
for  satisfaction  of  a  debt.  See  also  Calv,  on  parties  in 
Equity  240.  Stoiy.  Eq.  PL  sec.  153.  Boyd  and  Carter 
may  likewise  be  regarded  as  standing  towards  each  other, 
in  the  relation  of  trustee  and  cestui  que  trust ;  Boyd 
having  the  legal,  and  Carter  the  equitable,  interest  in  the 
bond.  Viewing  them  in  this  light,  they  are  both  neces- 
sary parties.  Garter  as  entitled  to  a  decree  for  the  amount 
of  the  bond,  and  Boyd  in  order  that  his  legal  interest 
may  be  bound  by  the  decree.  Story's  Eq.  PL  seCt  153. 
And  they  may  both  be  made  parties  plaintiff.  Thompson 
V.  Mclhnaldf  2  Dev.  &.  Bat.  Eq.  468  It  must  be  referred 
to  the  Clerk  and  Master  to  ascertain  the  amount  due  on 
the  bond  mentioned  in  the  pleadings,  for  principal  and 
interest,  for  the  payment  of  which  the  plaintiff  Carter  ia 
entitled  to  a  decree,  upon  executing  a  proper  indemnity. 

Psm  Curiam.  Decree  aceovdingly. 
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la  a  will  the  frunmatieal  construction  must  prerail,  nnleM  a  eontrary 
intent  plmioly  appears. 

A  beqaast  of  a  negro  woman  and  her  increase,  without  any  explanatory 
words,  will  not  entitle  the  legatee  to  a  child  of  the  woman,  born  before  tha 
taatator'a  death.  But  If  there  be  any  expreosion  in  the  will,  shewing  an 
intention  on  the  part  of  the  testator,  that  the  child,  soborn«  shall  be  lnolu« 
ded  In  the  gift  of  the  mether,  then  the  legatee  shall  take  it :  as  where,  la 
each  a  bequest,  one  of  the  children  of  the  mother  is  expressly  excepted, 
this  shews  the  intention  of  the  testator  that  the  legatee  should  take  all  tha 
-  ahUdren,  except  the  one  excepted. 

Tha  easee  of  Jone9  ▼.  Fasten,  1  Ired.  17 1,  and  StuUx  t.  Kixert  3  Ira.  £(. 
538,  cited  and  approved. 


This  case  came  on  to  be  heard  upon  exceptions  to  the 
master^s  report,  which  exceptions  vre  sufiSciently  set  forth 
in  the  opinion  of  the  Court. 

ThB  bill  was  filed  in  the  Court  of  Equity  for  the  County 
of  Caswell  by  Robert  Love,  Marmaduke  Kimbrough  and 
his  wife  Sarah,  Benjamin  D.  Purley  and  his  wife  Marga- 
ret, Samuel  Love  and  his  wife  Mary  and  Martha  Love  by 
her  father  and  next  friend,  Samuel  Love,  against  John.  C. 
Love,  executor  of  John  Love,  deceased,  and  John  Mo« 
Kissack  and  bis  wife  Elizabeth  Elmira,  in  which  the 
plaintiff  claimed  as  legatee  under  the  will  of  the  said  John 
Love  and  prayed  for  an  account  from  the  executor  and 
the  payment  of  their  respective  legacies.  The  defendant 
John  G.  Love  filed  his  answer,  and  thereupon  an  order 
was  made  that  the  master  should  take  an  account  be- 
tween the  parties,  which  was  accordingly  done ;  and 
upon  the  coming  in  of  his  report,  exceptions  thereto  were 
filed  by  the  plaintiff  and  the  cause  was  transmitted  Co 
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this  Court.  The  case  made  by  the  bill  and  answer,  so  far 
as  is  necessary  to  a  proper  understanding  of  the  report 
and  the  exceptions  thereto,  is  as  follows.  John  Love 
died  in  the  year  1844  having  previously  made  and  pub* 
lished  his  will,  wherein,  among  other  bequests,  he  be- 
queathed as  follows,  6lh  I  give  to  my  daughter  Elizabeth 
Elmira  McKissack  a  negro  girl  named  Beck,  to  her  and 
her  heirs. 

7th,  I  give  to  my  soa  John  C  Love  a  woman  named 
Lyn  and  all  her  increase  except  a  girl  named  Thene. 

8th,  It  is  my  will  that  if  I  do  not  sell  Thene  my  son 
John  C.  Love  have  her  to  him  and  to  his  heirs,  die.  My 
will  is  that  my  stock  of  horses,  half  of  my  cows,  wagon, 
sheep  and  hogs  be  sold,  my  just  debts  paid  out  of  the  said 
money,  and  the  balance  to  be  divided  between  my  four 
ehildern,namely,Robert,  Sarah,  Mary  and  Elizabeth  ;  all 
the  balance  of  mj*  estate,  viz.  stock  that  is  not  mentioned 
above,  also  my  household  and  kitchen  furniture  I  give  to 
my  son  John  C.  Love  and  his  heirs,  &c."  John  C.  Love 
was  appointed  executor,  and,  after  probate  of  the  will,  was 
duly  qualified  and  took  upon  himself  the  burden  of  its  ad« 
ministration.  The  bill  charged  that  the  girl  Beck  given 
to  Elizabeth  E.  McKissack  had  a  child  named  Sally^ 
bom  in  the  testator's  life  time,  which  did  not  pass  under 
the  will  and  for  which  the  executor  was  bound  to  account,, 
and  had  failed  to  do  so ;  that  the  testator  left,  as  part 
pf  his  personal!  estate,  a  number  of  horses,,  stock  of 
cattle,  hogs  and  sheep,  an  ox  cart,  a  quantity  of  provi- 
uons,  and  many  articles  raised  on  the  farm,  for  which 
the  executor  had  also  lailed  to  account ;  and  that  he  had 
likewise  neglected  and  refused  to  account  for  the  chit- 
dreu  of  Lyn  born  in  the  testator's  life  time,  as  it  was  al- 
leged that  he  was  bound  to  do.  The  executor  in  his  ao* 
swer  stated,  that  he  was,  and  had  at  all  times  been,  r»ady 
to  account  with  the  plaintiff  for  every  part  of  his  testa- 
tes estate  to  which  they  were  entitled ;  that  he  had  sold 
the  horses  and  half  the  cattle  and  other  stook,and  returned 
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an  accouDt  of  the  rules  thereof  to  th(t  proper  Court ;  that 
the  ox  cart  was  his  own  property,  that  half  the  cattle  and 
other  live  stock  was  given  him  by  the  wil]»  and  that  he 
claimed  all  the  crop  and  provisions  on  hand  at  the  testa* 
tor*8  death,  by  virtue  of  a  contract  made  with  the  testa* 
tor  in  his  life  time,  to  the  effect  that  if  he  would  live  with 
the  testator  and  manage  his  business,  he,  the  defendant, 
•hould  have  all  that  he  could  make,  after  supporting  the 
family,  and  that  he  had  fully  complied  with  said  contract 
in  every  particular.  He  admitted  that  he  had  children 
of  Lyn*  born  before  the  death  of  the  testator,  in  his  pos* 
session,  claiming  them  as  his  own,  under  a  bequest  in  his 
testator's  will,and  he  utterly  denied  the  right  of  the  plain* 
tiff  to  them  or  any  part  of  them.  As  to  the  child  Sally,  al- 
leged to  have  been  born  of  the  woman  Beck  before  the 
death  of  the  testator,  he  answered  *'  that  he  had  under* 
stood  and  had  no  reason  to  disbelieve,  though  he  did  not 
know  of  his  own  knowledge  and  therefore  did  not  admit, 
that  negro  woman  Beck,  given  in  the  will  to  Elizabeth 
McKis8ack.had  a  child  named  Sally ,born  before  the  death 
of  the  testator ;  and  he  further  stated,  that  the  said 
Elizabeth  had  been  living  in  Tennessee  for  a  great  nnm* 
ber  of  yeais,  claiming  and  using  the  negroes  as  her  own, 
and  he  had  been  advised,  that,  by  the  laws  of  that  State, 
he  could  not  recover,  if  there  were  any  child  of  the  said 
Beck;  and  he  stated  further,  that  he  believed,  that,  if  ha 
had  attempted  to  recover,  it  would  have  been  attended 
with  great  expense  to  the  estate— probably  more  than 
the  value  of  the  negro,  if  he  had  been  successful.^  The 
report  of  the  master  exhibited  a  statement  of  what  was 
in  the  hands  of  the  executor  after  charging  him  with  all 
which  the  master  thought  he  ought  to  be  charged  with, 
and  allowing  all  proper  disbursements ;  and  it  also  exhi- 
bited the  testimony,  upon  which  the  charges  were 
made  and  the  disbursements  allowed,  among  which  testi- 
mony was  a  copy  of  the  account  of  sales  returned  to  the 
County  Court  by  thd  executor. 
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The  exceptions  filed  by  the  plaintiff  to  the  report  were 
as  follows : — 

i.  The  master  has  submitted  no  evidence  of  the 
amount  of  the  estate,  which  came  to  the  defendant,  Joha 
C  Love's  hands,  nor  does  he  show  of  what  sums,  how 
raised  or  from  what  sources,he  made  the  aggregate  amount 
with  which  he  has  charged  the  said  defendants 

2.  The  master  has  credited  the  defendant  with  $29 
paid  attorneys,  without  evidence  that  the  service  of 
counsel  was  required  in  matters  pertinent  and  proper  for 
the  estate. 

3.  The  master  has  failed  to  charge  defendant  with  the 
stock  of  provisions  on  hand  at  testator's  death,  or  with 
any  of  the  proceeds  of  articles  raised  on  the  farm. 

4.  The  defendant  is  not  charged  with  the  horses  on 
hand,  and  permits  the  defendant  to  retain  them  as  his 
own  ;  that  he  has  omitted  to  charge  the  defendant  with 
half  of  all  the  stock,  other  than  cows. 

6.  That  the  master  has  failed  to  charge  the  defendant 
with  the  children  of  the  woman  Lyn,  and  has  taken  upon 
himself  to  construe  the  will,  and  gives  to  defendant  all 
Lyn's  children,  and  half  of  all  the  stock,  other  than 
cows,  which  construction  is  erroneous  and  against  law. 

6.  That  defendant  is  not  charged  with  an  ox  cart. 

7.  That  the  report  is  not  sustained  by  the  evidence, 
and  is  against  the  testimony  in  the  cause. 

8.  The  defendant  is  not  charged  with  the  child  of 
woman  Beck,  which  was  born  before  the  making  of  the 
wUl. 

Morehead  and  Norwood,  for  the  plaintiff. 
Kerr  and  £•  G.  Reade,  for  the  defendants. 

Battle,  J.  We  have  examined  the  testimony  taken  by 
the  master,  and  must  over-rule  the  first  exception,  be- 
cause the  plaintiffs  have  produced  no  evidence  to  show 
that  the  amount  of  the  estate,  which  came  to  the  bands 
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of  the  executor,  was  different  from  what  it  appeared  to 
be  from  his  answer  and  account  of  sales.  The  master 
was  therefore  justified  in  stating  that  to  be  the  true 
amoant. 

The  2nd  exception  we  must  over-rule,  also,  beeause  the 
plaintiff*  has  failed  to  show  that  the  charges  were  im« 
proper  or  unreasonable. 

The  3d  exception  is  over-ruled,  because  the  testimony 
satisfies  us  that  the  executor  was  entitled  to  all  the  arti* 
cles  mentioned  in  the  exception,  under  a  contract  made 
with  his  testator  in  his  life-time,  and  which  was  fully  per- 
formed on  his  part  by  the  executor. 

The  4th  exception  is  also  over-ruled,  because  it  appears 
from  the  testimony  that  the  testator  had,  at  the  time  of 
bis  death,  but  two  horses,  and  they  were  sold  as  a  part 
of  bis  estate  by  the  executor;  as  were  also  one  half  of 
the  cows  and  other  stock.  The  other  half,  the  executor 
is  entitled  to  upon  a  proper  construction  of  the  will. 
That  is  certainly  the  grammatical  construction,  and  ac* 
cording  to  the  case  of  Jones  v.  Posten^  1  Ired.  Rep.  171, 
it  most  prevail,  unless  a  contrary  intent  plainly  appears, 
which  is  not  the  case  here.  Besides  this,  it  appears  from 
the  testimony  that  the  defendant  was  entitled  to  one 
half  of  the  stock,  other  than  horses  under  contract  with 
the  testator. 

:  The  5th  exception  cannot  be  sustained  and  must  also 
be  over  ruled.  It  is  well  settled  that  a  bequest  of  a  ne« 
gro  woman  and  her  increase,  without  any  explanatory 
words,  will  not  entitle  the  legatee  to  a  child  of  the  wo« 
man,  born  before  the  testator's  death.  But  if  there  be 
any  expression  in  the  will,  showing  an  intention  on  the 
part  of  the  testator,  that  the  child,  so  born,  shall  be  inclu- 
ded in  the  gift  of  the  mother  then  the  legatee  shall  take 
it  Stultz  v.  Kiser^  2  Ired.  Eq.  Rep.  538.  Here  the  ex- 
ception of  the  girl  Thene  from  the  bequest  of  the  woman 
Lyn  and  all  her  increase^  shows  plainly  the  intention  of 
the  testator,  that  the  legatee  should  take  all  the  children, 
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vrhich  Lyn  then  had,  except  Thene*    And  this  intention 

is  still  more  plainly  manifested  by  the  testatoi^s  giving; 

in  a  subseqaent  clause  of  bis  will,  the  girl  Thene  to  the 

same  legatee,  in  the  event  of  his  failing  to  sell  her.    The 

constraction  placed  upon  the  will  by  the  master  was 

therefore  right  in  point  of  law  and  must  be  sustained. 
The  6th  exception  must  be  over-ruled,  because  the  ox 

cart,  to  which  it  relates,  is  proven  to  have  been  bought 

by  the  executor  himself  and  was  no  part  of  the  testator^s 

estate. 

The  7th  exception  is  over-ruled  because  it  is  too  general 
and  indefinite. 

The  6th  exception  has  raised  rather  more  difficulty  than 
we  have  found  with  the  others.  The  allegation  in  the  bill, 
that  the  woman  Beck,given  to  Elizabeth  McKissack,  had 
a  child  born  in  the  testator's  life  time,  is  neither  expressly 
admitted  nor  denied  in  the  answer,  and  there  is  no  testi« 
mony  taken  upon  that  point.  We  cannot,  therefore,  de* 
clare  the  fact,  that  there  was  such  a  child  born  as  above 
stated,  yet  we  think  that  it  is  manifest  from  the  answer, 
that  the  executor  believes  the  fact  to  be  so,  and  we  bus* 
pect  that  it  is  so.  Under  these  circumstances,  the  plain* 
tiff  may,  if  he  choose,  have  it  referred  to  the  master  to 
enquire  whether  the  woman  Beck  had  a  child  named  Sal* 
ly  bom  before  the  testator's  death  and  living  at  the  time 
of  his  death ;  and  if  so  what  was  her  value  at  that  time ; 
and  whether  the  share  <  f  the  estate,  to  which  Elisabeth 
McKissack  is  entitled  under  the  will,  be  sufficient  to  an« 
swer  for  the  value  of  SSally,  or  of  any  and  what  part  of 
such  value. 


Pto  CuBiAM.  Decree  accordingly. 
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AImim  cannot  bold  land,  bat  tbo  Mvoroign  may  take  it ;  and  a  trait  of  land 
for  an  alien  cannot  beenforeed  by  the  alienee,  bnt  may  be  by  the  eoYereign 

in  equity. 

It  m  the  nature  of  a  troat  to  be  rabject  in  eqnity  to  the  aame  rntea,  ai  to  ita 
aaqnisition  and  alienation  and  the  ancceaMon  to  it,  aa  the  legal  eitate  iai 
Hence  thoee  pofaooe  only,  who  mey  pnrehaie  and  bold  the  legal  cetate» 
may  porebaae  and  hold  the  equitable. 

When  the  law  icparatea  real  and  penonal  aetata,  which  a  teitator  had  girott 
together  to  the  eame  penone,  eubject  to  chargee,  and  then  giree  oni  portion 
•f  tbo  property  to  one  eet  of  penone  and  the  other  portion  jLo^'another  eetf 
ttmnet  in  like  manner  apportion  the  chargee.  The  fund  and  the  inenm* 
branoea  ought  to  go  together. 


This  was  a  petition,  by  some  of  the  defendants,  to  re* 
hear  a  decree  made  in  this  caose,  by  this  Court,  at  De- 
cember Term,  l&4i*    See  2  Ire.  Eq.  58,  428. 

Strange^  for  the  petitioners. 
Winston  and  /.  H.  Bryan,  contra. 

RfTYFIH,  C»  J* 

This  cause  was  heretofore  heard  and  a  decree  made,  as 
ieported,2  Ired  Eq.  58,  4^  423 ;  and  it  has  been  now  re* 
beard  upon  the  petition  of  the  defendants,  the  Forestierst 
the  grand-children  of  the  testator's  sister  Quener,  to  have 
that  part  of  the  decree  reversed,  by  which  it  was  de« 
dared,  that,  by  reason  of  their  alienage,  they  could  not 
take  the  real  estate  under  the  devise  to  the  plaintiff  in 

trust  for  theta. 

The  provisions  in  the  will,oD  which  the  question  arises, 
are  these.  After  giving  a  number  of  pecuniary  legacies 
and  annuities,  the  testator  says:   ••  I  give  the  balance  or 
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residue  of  my  property  to  my  executor  in  trust  for  the  j 

benefit  of  my  sister  Quenet's  grand*children  by  the  name 
of  Forcstier,  to  be  paid  to  any  one  of  them  who  should 
apply  for  the  same,  subject,  however,  to  the  payment  of 
the  legacies  made  in  this  will,  and,  moreover,  obligatory 
on  thum  to  the  payment  of  $100  yearly  to  their  grand- 
-mother  Quenet  during  her  life,  and  after  her  decease,  the 
same  sum  of  Si  00  to  be  paid  to  their  own  mother yeariy,aIso 
during  her  life.  But  should  no  one  of  my  sister  Quenef  s 
grand-children,  nor  any  one,  duly  authorised  to  receive  ' 

the  above  property  in  their  behalf,  apply  within  two  years 
from  the  time  of  my  decease,  then  the  above  property  to 
revert  unto  Mary  C.  Kron's  children,  and  be  distributed 
equally  amongst  them,  subject^  however,  to  the  legacies 
herein  mentioned.  By  subsequent  clauses  the  testator 
gave  to  his  wife  a  child's  part  of  his  personal  estate,  and 
directs  how  her  share  of  his  slaves  shall  be  allotted,  and 
then  he  adds :  '*  I  wish  that  all  my  perishable  property  bo 
sold  to  the  highest  bidder  as  usual,  at  nine  months  credit* 
I  wish  that  my  lands  be  leased  or  rented  out  to  the  best 
advantage,  and  also  that  my  negroes,  my  wife's  share  ex- 
cepted, should  be  hired  out  to  the  highest  bidder  as  usual 
in  such  cases,  except  such  as  are  hereafter  mentioned ; 
and  1  wish  that  the  ready  cash,  which  I  may  have  at  my  de- 
cease and  shall  remain  after  the  legacies  are  paid,  to- 
gether with  all  the  moneys  arising  from  the  renting  of 
-  the  lands  and  hiring  of  the  negroes  and  the  collection  of 
the  notes  and  money  due  me,  should  be  lent  out  on  inter- 
est to  responsible  people  giving  bond  and  approved  se- 
curity for  the  payment  thereof."  Then  follows  a  partica- 
ular  provision  respecting  one  of  his  negroes,  named  Da- 
vid»  and  bis  family,  that  they  should  live  together  on  a 
certain  piece  of  bis  land  and  support  themselves  thero 
until  the  children  of  Charity,  one  of  David's  daoghfers* 
should  attain  the  age  of  21,  and  then  that  Charity's  chil- 
dren be  returned  to  the  common  stocki  as  each  of  them 
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may  attain  that  age,  but  that  David  and  his  wife  shouW 
remain  in  possession  of  that  land  daring  their  lives. 

That  part  of  the  decree,  which  the  petition  brings  un- 
der review,  was  founded  on  two  propositions,  that  aliens 
cannot  hold  land,  but  that  the  sovereign  may  take  it ; 
and  that  a  trust  of  land  for  an  alien  stands  upon  the  same 
footing,  and  cannot  be  enforced  by  the  alien,  but  may  be 
by  the  sovereign  in  equity.  Each  position  was  considered 
at  the  time  so  firmly  settled  as  to  be  indisputable,  and  in 
fact  neither  was  disputed;  so  that  it  was  not  deemed  neces- 
sary to  cite  an  authority  in  support  of  them.  The  question, 
whether  the  aliens  can  take  benefit  by  this  deviseAas  noW,' 
been  tolly  argued  ;  and  the  Court  has  attentively  consi- 
dered the  whole  subject ;  but  without  being  able  to  reach 
a  result  different  from  that  declared  in  the  decree. 

It  is  said,  that  the  intention  of  the  testator  was,  that  his 
land  should  be  sold  and  the  proceeds  go  to  the  alien  do- 
nees  ;  and,  if  that  be  not  so,  that  at  all  events  the  law 
should  leave  it  to  the  cestui  que  trust  to  elect,  to  have  it 
sold  and  take  the  proceeds,  which  would  avoid  any  vio- 
lation of  the  policy,  which  excludes  aliens  from  real 
estate. 

But  it  is  clear,  that  the  trust  is  not  of  the  special  nature 
insisted  on,  for  a  sale  of  the  land  and  payment  of  the  mo- 
ney to  these  parties,  but  that  the  devise  is  simply  a  devise 
of  the  land  to  the  executor  in  trust,  generally,  for  the 
grand  (Children  of  Mrs.  Quenet.  Had  those  persons  been 
citizens,  no  one  would  have  thought,  that  the  trust  was 
to  make  a  sale  without  the  orders  of  the  cestui  que  tnistp 
and  We  Chink  it  deaf,  that  a  purchaser  from  the  executor 
would  not  have  a  good  title  against  the  Forestiers,  with* 
out  their  concurrence  in  the  sale.  Some  stress  was  laid  in 
the  argument  on  the  elcpression  *'  to  he  paid  to  any  one  of 
them,**  as  denoting  the  intention  to  sell.  But  that  is  not 
sufficient.    The  testator  was  himself  a  native  of  France^ 
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and  obviously  did  not  understand  the  English  idiom  ;  and 

it  is  plain  that  he  used  the  term  ^  paid"  inaccurately* 

For  it  is  the  residue  of'my  property,**  which  is  to  be 

**  paidt"  according  to  the  grammatical  construction  ;  in 

which  sense  that  word  cannot  propfrlybe  used.    The 

testator  meant  by  those  words  only  to  express  the  inten- 
tion ;  that,  though  the  gift  was  to  all  Mrs.  Quenet'e 

grand-children,  it  might  "*  be  paid  to  any  one  of  them.**  or 
that  any  one  of  them,  or,  as  afterwards  more  fully  ex* 
pressed,  any  one  else  duly  authorised,  might ''receive  the 
above  property  in  their  behalf."  There  was  no  intention 
by  the  will  to  convert  the  real  estate*  So  far  from  it,  the 
expression  just  mentioned,  '*  receive  the  above  property," 
shews  that  the  trust  was  of  the  corpus  specificaUy.  Be« 
sides,  while  the  testator  is  so  particular  as  to /direct  the 
terms  of  a  sale  of  the  most  unimportant  perishable  part 
of  bis  estate,  he  gives  no  direction  about  the  sale  of  any 
part  of  his  land  ;  but,  on  the  contrary,  he  orders  that  cer- 
tain negroes  should  live  on  one  tract  of  the  land  during 
their  lives,  for  the  benefit  of  the  devisees  and  legatees,  and 
ibat  the  other  land  should  be  leased  by  the  executor,  and 
the  rents  invested  in  securities  bearing  interest,  until,  as 
we  suppose,  it  should  be  ascertained,  who,  under  the  con* 
^iogencies  in  the  will,  would  become  entitled  to  the  e»> 
(ates.  The  trust,  then  is  not  one  for  conversion,  but  is 
perely  the  common  one  of  a  devise  of  land  to  one  person 
\Q  bold  it,  as  land,  in  trust  for  another.  Upon  the  death  pf 
1^  ^stui  que  trust,  undoubtedly  the  right  would  descend  to 
his  heir,  and  npt  go  to  his  executor.  Thus  viewed,  the 
(/OQTt  holds,  that  the  aliens  could  not  bold  under  the  de- 
vise* 

|t  papapt  be  disputed,  that  an  alien  cannot  take  land  by 
4pi  qf  law ;  or,  though  he  may  take  by  purchase,  that  b^ 
f  ^nnot  bold  land  against  the  sovereign,  who  may  take  it 
Upofi  office  found.  Co.  Lit.  2  47.  Jt  is  the  nature  of  a  trust, 
to  be  subject  in  equity  to  the  same  rules,  as  to  its  aeqnisi- 
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lion  and  alienation  and  the  succession  to  it,  as  the  legal 
estate  is.  Hence*  on  the  principle  of  equitas  sequUur  le* 
getHf  those  persons  only,  who  may  purchase  and  hold  the 
legal  estate,  may  purchase  and  hold  the  equitable. 
Letoinon  Thists^  105.  And  in  respect  to  an  alien,  Chief 
Baron  GiLiaRT  lays  it  down  as  clear  law,  that  he  canuet 
compel  the  feoffee  to  uses  to  execute  a  use  to  him 
He  gives  as  the  reason,  that  it  is  contrary  to  the  policy* 
of  the  law,  that  an  alien  should  implead  touching  lands 
hi  any  Court  of  the  country.  Therefore,  be  says,  the  King 
shall  have  the  use  of  an  alien  upon  his  purchase ;  for  the 
inconvenience  is  the  same,  if  the  interest  be  the  freehold 
.  at  law,  or  the  trust :  the  only  difference  being,  that  at  law 
he  can  seize  the  land  on  office  founds  while  in  the  case 
of  a  trust  he  cannot,  but  may  have  a  subpoena  in 
Chancery  to  have  the  trust  executed  to  him.  Gil* 
Law  of  usest  43.  These  positions  are  fully  supported 
by  the  opinion  of  Lord  Halb  in  The  Attorney  Qeneral 
V.  Sands^  Hardres  4S8,  and  more  particularly  as  it  is 
given  in  The  Attorney  Creneral  v.  Duplesia^  Parker^s 
Rep.  145,  by  Chief  Baron  Pahker  from  a  copy  of  Lord 
Halb's  own  manuscript  argument  in  which  the  Chief 
Baron  entirely  coincides.  The  words  are :  ^  If  an  alien 
be  ce^^iit  que  trust  at  this  day  of  an  inheritance,  the  trust 
shall  be  executed  in  a  Court  of  Revenue  for  the  King. 
The  reason  is,  becanse  the  alien  has  no  capacity  to  par« 
chase  for  any  but  the  King,  because  of  the  infinite  iacoi»« 
veniences  that  might  follow  by  letting  in  aliens  to  the  pos- 
session of  land."  Lord  Hale  further  said,  that  he  was  of 
Counsel  in  HollafuPs  case^  which  is  stated  in  The  Duke  ef 
York  V.  Marsham^  Hardres  336 ;  and  that  ^  there  the  King 
was  entitled  upon  account  of  the  incapacity  of  the  alien 
to  purchase ;  and  though  the  King  could  not  have  the 
interest  in  point  of  law,  and  an  information  of  intrusion 
would  not  lie,"  (because  the  legal  estate  was  in  a  sutgeot) 
'« yet  by  a  bill  in. equity  it  might  have  been  decreed.'' 
Upon  diese  authorities  the  doctrine  is  adopted  by  Chief 
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Baron  CoMYNs,  and  is  laid  down  by  him  in  nearly  the  same 
words.     Com.  Dig.  Aliens  c.  3 ;  and  it  it  found  nnqaes- 
tioned  in  the  later  text  books.    In  Leggettv.  Dubois f  5 
Paige  1 14,  Chancellor  Walworth  held,  that  where  an 
alien  purchased  land  and  took  a  conveyance  to  a  tmstee, 
with  authority  to  sell  the  land  to  satisfy  certain  express 
trusts,  and    there    was  a  surplus  of  the  proceeds,  it 
J[)cIonged  to  the  State  and  might  be  recovered  in  equity* 
He  stated,  that  the  same  opinion  had  been  given  by  the 
Court  of  Appeals  in  Virginia  in  the  case  of  Hubbard  v. 
Goodwin^  reported  in  3  Leigh's  Rep.  514,  a  book  not  at  this 
moment  within  our  reach;  in  which  the  general  conclusion 
is  stated,  that,  where  an  alien  purohpses  land  in  the  name 
of  another  upon  an  express  and  declared  secret  trust  to  be 
permitted  to  receive  the  profits,  the  trust  passes  to  the 
State,  to  be  enforced  in  its  favour  in  the  Court  of  equity ; 
and  in  that  conclusion  Chancellor  Walworto  expresses  his 
full  concurrence.    In  Fourdine  v.  Crowd;/,  3  Mylne  and 
Keene,  393.  where  onCf  having  free  hold  and  lease  hold 
lands,  directed  all  his  property  to  be  sold  by  his  executor, 
and  turned  into  money  with  injunction  on  his  heir  at  law 
to  concur  in  the  sale,  and,  after  the  payment  of  certain 
legacies  thereout,  he  bequeathed  the  residue  to  his  alien 
sister  and  three  brothers,  one  of  whom  was  his  heir,.  Sir 
John  Leach  held,  that  the  brothers  and  sisters  could  not 
take  the  proceeds  of  either  the  freehold  or  leasehold  pro- 
perly, because  ^  aliens  could  no  more  take  an  interest  in 
land  (which  this  would  be)  than  the  land  itself.''    It  is  to 
be  observed,  that  there  was  a  clear  intention  to  convertt 
so  that  what  the  brothers  and  sisters  should  get  should 
go  to  them  as  money  ;  and  yet  they  could  not  hold  it,  but 
it  was  decreed  to  the  Crown.    It  has  been  supposed, 
that  the  decision  may  have  been  influenced  by  the  cir- 
cumstance, that  there  was  no  devise  of  the  land  in  trust, 
but  a  power  to  the  executors  to  sell  the  land,  leaving  the 
legal  estate  in  the  heir ;  and  the  Master  of  the  Rolls  let 
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fall  some  expressions  calculated  to  give  colour  to  the  sup- 
position. But  it  seems  eertain,  that  the  decree  was  not 
founded  on  that,  at  all ;  for,  first,  the  injunction  on  the 
heir  to  unite  with  the  executors  in  selling  seems  sufficient 
to  have  turned  him  into  a  trustee  for  that  purpose,  if  tho 
legal  estate  could  have  descended  to  him  as  an  alien ; 
and,  secondly,  that  reason  could  have  no  application  to 
the  leaseholds,  which  vested  in  the  executor  virtufe  officii; 
and  yet  the  aliens  could  not  get  the  proceeds  of  them 
more  than  those  of  the  freeholds.  That  shows  that  the 
judgment  went  upon  the  general  principle,  that  neither 
land,  nor  the  produce  of  any  estate  in  land,  can  be  efiec* 
tualiy  given  to  aliens  or  in  trust  for  them.  Chancellor 
Kbnt,  in  treating  of  the  disabilities  of  aliens,  cites  seve- 
ral of  the  foregoing  authorities  and  from  them  adopts  the 
conclusion,  that  they  arc  under  the  like  disabilities,  as  to 
uses  and  trusts  arising  out  of  real  estates,  as  they  arc 
with  respect  to  the  land  itself,  and  that  the  Sovereign 
may  in  Chancery  compel  the  execution  of  the  trust.  2 
KenCs  Com.  62.  He,  however,  mentions,  that  when 
there  is  a  devise  upon  an  express  trust  to  sell  and  pay  the 
proceeds  to  al  ens,  the  gift  may  be  supported  as  a  legacy 
of  the  money;  and  for  that  he  cites  as  the  leading  one 
on  the  subject  the  American  case  of  Craig  v.  Leslie^  2 
3  Wheat.  563,  in  which  the  devise  was  to  four  persons 
also  executors — of  "all  my  estate  in  any  part  of  Ameri- 
ca in  special  trust,  that  the  aforementioned  persons  will 
sell  my  personal  estate  to  the  highest  bidder,  and  my  real 
estate  on  one,  two,  and  three  years  credit :  In  the  second 
place,  I  give  and  bequeath  to  my  brother  Thomas  Craig, 
of  Scotland,  all  the  proceeds  of  my  estate,  both  real  and 
personal,  which  I  have  herein  directed  to  be  sold,  to  be 
remitted  to  him,  as  the  payments  are  made,  by  my  said 
trustees  and  executors ;"  and  upon  it  the  Supreme  Court 
of  the  United  States  held,  that  the  brother,  and  not  the 
State,  took  the  proceeds  of  the  land,  because  it  was 
**considercd  as  a  bequest  of  personal  estate,  which  the 
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alien  could  take."  It  was  contended  in  the  argument 
at  the  bar  against  the  decree,  that,  althongh  there  be  not 
an  express  trust  to  sell  and  pay  the  money  to  the  doneeSt 
yet  the  Court  ought  to  imply  it,  if  necessary  to  eOectuata 
the  intended  bouuty  of  the  testator,  or,  at  least,  will  allow 
an  election  to  the  cestui  que  trust ;  and  in  support  of  that 
position  Craig  v.  Leslie  was  chiefly  relied  on.  If  that 
position  had  been  adjudged  in  that  case,  it  could  not 
have  over-ruled  the  ancient  doctrine,  which  has  been 
shewn  to  have  been  so  long  and  so  thoroughly  established. 
For  this  notion  of  an  election  equally  applied  to  every 
one  of  the  old  cases  as  well  as  to  this.  It  amounts  to 
this,  that  an  alien  may  commit  a  fraud  on  the  law  by 
buying  in  the  name  of  a  citizen,  and  whenever  the  sove* 
reign  discovers  the  trust  and  is  about  enforcing  it  for  the 
public  benefit,  upon  the  ground  of  its  violation  of  the 
public  policy,  the  alien  may  say,  he  will  stop  the  fraud 
there,  and  order  his  trustee  then  to  sell  the  land  and  pay 
him  the  money.  But  the  Courts  could  not  yield  to  such 
an  application  ;  but  as  is  laid  down  In  Leggett  v.  Dubois^ 
equity  will  not  imply  a  trust  in  favor  of  an  alien.in  fraud 
of  the  law  or  the  rights  of  the  State.  In  truth,  however, 
Craig  v*  Leslie  establishes  no  such  proposition,  as 
that  contended  for  by  the  counsel,  but  quite  the  contrary* 
The  Court  proceeded  on  the  ground  of  the  express  trust 
to  sell  and  remit  the  money  abroad,  as  a  conversion  out 
and  out,  and  did  not  mean  to  deny  the  principle  that  an. 
alien  cannot  hold  the  trust  of  land ;  for  the  first  paragraph 
of  Judge  Washington's  opinion  is,  that  the  incapacity  of 
an  alien  to  take  and  hold  beneficially,  a  legal,  or  equita- 
ble  estate  in  real  property  is  not  disputed  ;  and  that  the 
inquiry  in  that  case  was,  whether  the  clause  in  the  will 
was  to  be  construed  as  a  bequest  of  personalty,  or  as  a 
devise  of  the  land  itself.  That  it  was  the  former,  was^ 
the  opinion  of  the  Court ;  and  therefore  it  has  no  appli« 
cation  to  the  present  case.    Nor  has  the  other  case,  cU 
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ted  at  the  bar.  of  Du  Hourmelin  v.  Sheldon^  1  Ben  van  79^ 
before  Lord  Langoale,  and  4  Mylne  and  Craig  525.  before 
Lord  CoTTCNUAMt  on  appeal*  any  more  application  to  it. 
There  a  testatrix  devised  real  estate  to  trustees  in  trust  to 
sell  and  divide  the  produce  among  aliens  and  others, 
with  a  direction  that  the  purchaser  might  pay  the  pur- 
chase money  to  the  trustees,  whose  receipts  should  dis* 
charge  the  purchasers  from  seeing  to  the  application  of 
the  money.  A  sale  was  made  under  a  decree  on  a  bill 
to  have  the  will  established  and  the  trusts  carried  into 
exectuion ;  and  upon  the  ground  of  the  provision  in  fa* 
vor  of  the  aliens,  the  purchasers  excepted  to  the  Master's 
report*  that  a  good  title  could  be  made  ;  but  the  excep« 
tion  was  over-ruled.  In  the  first  place,  as  the  case  came 
up  for  decision,  the  question  was  not  as  to  the  right  to 
the  proceeds  of  the  sale,  but  merely  as  to  the  purchaser's 
title;  and,  as  to  that,  there  could  be  no  doubt,  since  there 
was  an  express  direction  in  the  will  for  a  sale,  and  the 
purchaser  was  only  to  see  that  his  money  went  into  the 
hands  of  the  trustees,  or,  as  we  suppose,  was  paid  into 
Court  in  the  cause  in  which  the  trustees  were  parties.  It 
is  indeed,  true,  that  both  upon  the  original  hearing  and  en 
the  appeal,  opinions  were  unequivocally  declared  in  favor 
of  the  gifts  to  the  aliens,  and  Sir  John  Leach's  judgment 
in  Fourdine  v.  Gowdy  would  probably  have  been  over* 
ruled  had  the  occasion  called  for  it.  But  both  of  the 
Judges  in  Du  Hourmelin  v.  Sheldon,  like  the  Court  ia 
Craig  V.  Leslie  held  the  gifts  to  the  aliens  to  be  good, 
simply  because  they  were  bequests  of  personalty,  arising 
out  of  express  trust  to  sell  the  land,  and  pay  the  produce, 
as  money*  to  the  alienees.  Our  duty  does  not  call  on  us  to 
advocate,  at  present,  either  side  of  the  controversy  bo* 
tween  the  eminent  Judges  mentioned,  and,  certainly, 
without  the  necessity  there  is  but  little  inclination  to  the 
task ;  and  that  necessity  does  not  exist  here.  For.  whe* 
ther  Sir  John  Leach  or  Lord  Cottbnham  be  right,  our 
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judgment  is  to  be  the  same ;  as  it  is  expressly  admitted 
by  the  Lord  Chancellor,  who  says,  in  so  many  words,  that 
there  was,  in  that  case,  an  absolute  conversion ;  that  the 
testatrix  gave  the  legatees  no  option,  that  is,  to  take  the 
produce  ofthc  land  or  the  land  itself;  and, therefore,that  the 
qaestion  \ras  untouched  by  the  decisions,  that  aliens  can- 
not enjoy,  against  the  Crown,  trusts  of  land,  anymore  than 
the  land  itself.  Our  case,  therefore,  is  altogether  out  of 
that  decision,  or  the  reasoning  on  which  it  was  made* 
Indeed,  the  principle,  on  which  this  decree  went,  is  ex- 
plicitly admitted  by  Lord  Cottexham,  and  its  operation 
avoided  by  shewing,  that  thorc  the  trust  for  the  alien  was 
not  of  the  land,  but  the  money. 

The  Court  then  looks  upon  the  disability  of  an  alien  to 
hold  as  cestui  que  trust  of  land,  as  placed,  beyond  all 
question,  upon  both  principle  and  authority.  When, 
therefore,  the  testntor's  trustee  and  executor  asked,  whe- 
ther he  ought  to  execute  the  trust,  in  respect  of  the  real 
estate  in  favour  of  the  aliens,  the  Court  was  obliged  to 
declare,  that  he  ought  not,  and  that  against  them  the  sov- 
erign  was  entitled.  Whether  the  State  should  in  this 
particular  instance  take,  as  between  it  and  the  children 
of  Mrs.  Kriiu,  the  devisees  substituted  for  the  aliens,  was 
another  question :  with  which  the  aliens  had  and  yet 
have,  nothing  to  do,  and  which  is  not  now  open  for  discus- 
sion. But,  as  to  the  exclusion  of  the  aliens,  no  one  of  the 
Court  doubted,  when  the  decree  was  made  ;  and  upon  a 
rehearing  no  one  of  the  Court  now  doubts. 

The  counsel  for  the  Krons,  availing  himself  of  his 
privilege  of  re-examining  the  whole  decree  upon  the  re- 
hearing at  the  instance  of  the  opposite  party,  has  urged 
that  the  decree  was  erroneous  in  making  the  real  estate, 
in  their  hands,  contribute,  pro  rata  with  the  personalty, 
to  the  legacies  and  annuities  to  themselves  and  others  in 
this  country.  That  question  was  much  discussed  among 
the  Judges,  who  made  the  former  decision,  and  all  th© 
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reasons  and  authorities^  that  conld  be   commanded  on 
^  either  side,  were  then  adduced.    They  have  now  been  care- 

fully reviewed  and  the  able  argument  of  the  counsel  delib- 
erately considered;  and  without  being  able  to  add  any  thing 
material  to  what  was  formerly  said  in  support  of  the  opinion 
of  the  majority  of  the  Court,  we  find  those  reasons  satisfac- 
tory to  our  minds.  We  think,  the  principle  is  clear,  that 
when  the  law  separates  the  real  and  personal  estate, which 
the  testator  gave  together  to  the  same  persons,  subject  to 
charges  ;  and  then  gives  one  portion  of  the  property  to 
one  set  of  persons  and  the  other  portion  to  another  set,  it 
must  in  like  manner  apportion  the  charges.  The  fund 
and  the  encumbrance  ought  to  go  together. 

I  am  therefore  instructed  to  declare  it  to  be  the  unani- 
mous opinion  of  the  Court,  that  there  is  no  error  in  the 
decree  in  the  matters  alleged.  The  applicants  most 
pay  the  costs  of  the  rehearing. 


Pbk  Cueiam.  Decree  accordingly. 


2H 


MEMORANDA. 


The  Honorable  William  H.  Battle,  of  Chapel  Hill» 
one  of  the  Judges  of  the  Superior  Courts  of  Law  and 
Equity,  was  in  May  1848,  appointed  by  the  Governor, 
with  the  advice  of  his  Council,  a  Judge  of  the  Supreme 
Conrt,  to  supply  the  vacancy  occasioned  by  the  death  of 
Judge  Daniel. 

At  the  same  time  Auoustus  Moore,  Esquire,  of  Eden- 
ton,  was  in  like  manner  appointed  one  of  the  Judges  of 
the  Superior  Courts  of  Law  and  Equity,  to  supply  the 
vacancy  occasioned  by  the  promotion  of  Judge  Battlk. 

And  at  the  same  time  and  in  like  manner,  Bartholomew 
F.  Moore,  Esquire,  of  Halifax,  was  appointed  Attorney 
General,  to  supply  the  vacancy  occasioned  by  the  resig- 
nation of  Ebwasd  Stanlt,  Esquire. 
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N.  a  HOWELL  ^  AL.  vt.  HOWELL  AND  BATTLE. 

Wb«M  an  appeal  waa  taken  from  tha  deeision  of  tha  Conrt  on  moikni  to  ^ 
aoWe  an  {ojanetion,  and  the  parttea  afterwaidi  oompromlMd  tha  mattan  io 
diapato>  thia  Conit  will  not  look  into  the  merlta  of  the  oaaef  for  tha  pupaaa 
of  awarding  ooato,  bnt  will  certiijr  to  the  Gout  below  that  their  oidar  mna^ 
aland*  and  aa  to  the  eoats  of  the  appeal  will  direct  aaeh  party  to  pay  hie 
own. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Haywood  County*  refusing  to.diisolve  an  injuno" 
tion,  at  the  Spring  Term  1844. 
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Howell  V.  Howell. 

ii^— — ^fc—  III*  ■  II.  ■     I   ■  I    I 

The  bill  was  filed  in  October  1848,  and  the  object  of  it 
was  to  restrain  the  defendants  from  carrying  out  of  the 
State  a  slave  and  other  chattels,  claimed  by  the  plaintiffs 
under  a  conveyance  from  the  defendant  Howell  and  to 
compel  the  defendants  to  give  security  for  the  forth- 
coming of  the  property,  the  defendant  Howell  having  been 
left  in  possession  of  the  slave,  and  other  articles  for  his  en- 
joyment daring  life,  npon  certain  terms  specified  in  a  sepa- 
rate agreement  and  having  recently  conveyed  them  abso- 
lutely to  the  other  defendant  Battle.  The  defendant  pat  in 
an  answer  in  March  1844  and  then  moved  to  dissolve  the 
injnnction  and  discharge  a  sequestration,  which  had  been 
ordered  on  the  bill.  The  Court  refused  the  motion,  bat 
allowed  the  defendants  an  appeal.  At  this  term  the 
counsel  for  the  appellants  wished  to  bring  on  the  appeal 
for  hearing ;  but  the  counsel  for  the  plaintiff,  at  the  same 
time,  stating  to  the  Court  that,  pending  the  appeal,  the 
plaintiffs  brought  an  action  at  law  for  the  property 
and  that  they  have  recently  compromised  and  that  the 
plaintiffs  have  received  from  the  defendants  all  the  pro- 
perty and  are  now  in  possession  of  it.  Each  party,  how- 
ever, insisted  that  the  merits  were  with  him  in  the  case 
and  on  that  ground  claimed  costs. 

Francis  and  N.  W,  Woodfin^  for  the  plaintiff. 
Edney  and  Gaitfierf  for  the  defendants* 

RuFFiir,  C.  J.  The  counsel  have  properly  advised  the 
Court  of  the  present  state  of  this  controversy,  and  we 
thiak  it.must  prevent  any  further  proceeding  in  it  here. 
The  whole  purpose  of  the  suit  has  been  answered  by 
the  acts  of  the  parties  themselves.  They  have  made  it 
useless,  and  therefore  improper,  that  the  Court  should 
determine  whether  the  order,  appealed  from,  was  errone- 
ous or  not.  Upon  that  ground  the  Court  must  decline  con. 
aidering  that  question  at  all,  and  as  a  matter  of  course, 
the  order  most  stand,  and  a  certificate  to  that  effect  be 
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transmitted  to  the  Coart  of  Equity.  The  appeal  being 
from  an  interlocutory  order,  the  Court  can  only  dispose 
of  the  costs  of  the  appeal,  leaving  the  costs  of  the  cause 
to  the  Court  below.  As  an  appeal  would  not  be  eaters 
tained  upon  the  single  question  of  costs,  so  the  Court  will 
not,  in  a  case  situated  like  this,  look  into  the  mentis,  for 
the  mere  purpose  of  seeing  how  the  costs  ought  to  have 
gone,  if  the  case  had  come  on  for  a  decision  upon  the 
merits.  But,  as  neither  party  would  bring  on  the  appeal 
for  upwards  of  four  years  and  until  a  decision  of  it  be* 
came  immaterial  and  consequently  improper,  we  think 
that  costs  ought  not  to  be  given  in  this  Court,  but  that 
each  party  should  pay  his  own. 

Per  Curiam.  Ordered  accordingly* 


K.  KIRKPATRICK  &  AL.'  vs.  JOHN  W.  MEANS  It  AL. 

A  judgment  creditor  mnat  shew  that  he  cannot  have  eatisfaotion  by  ezaoii* 
tion  at  lawi  before  he  can  call  in  the  aid  of  thie  Cont  to  iabjaet  any 
eqaitable  interest  of  the  debtor. 

Where  an  execation  had  been  retorned  nuUa  bona,  and  afterwardithe  debtor 
became  entitled  by  the  death  of  a  relation  to  a  diitribatiTe  ahare  of  eaitaia 
perMual  property,  which  remaioed  in  the  hands  of  the  administrator,  and 
to  a  portion  of  the  lands  of  the  deceased.  Held  that  the  creditor  oonid  not 
sabject  the  eqaitable  interest  in  the  hands  of  the  administratoTinntil  he  had 
first  endeaFored  by  an  ezeentaon  at  Law  to  obtain  satisfaction  out  ef  the 
lands  descended  to  the  debtor. 

The  oases  of  Horrtsoit  ▼.  BatUe,  1  Dot.  Eq.  537  and  Breton  t.  Long,  1  Ired 
E^i  191  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  the  Court  of  Eqnl* 
ty  of  Cabarrus  County^  overruling  a  demurrer,  at  the 
Spring  Term  1 848,  his  Honor  Judge  Maklt,  presiding. 
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The  bill  was  filed  on  the  6th  of  Novemher  1847,  and 
flrtateSf  that»  in  January  1843,  the  plaintiff  recovered  a 
Jadgment  in  Gabarros  County  Court  against  the  defen« 
da&t  John  W.  Means,  for  the  sum  of  9298  75,  and  that 
they  sued  out  a  eien/acuzf  thereon,  returnable  to  April 
Term  1843,  on  which  the  sheriff  raised  the  sum  of  047,50 
and  no  more,  and  as  to  the  residue  he  returned  nulla  boncu 
The  bill  fiirther  states  that  John  W.  Means  became  in- 
solvent and  without  any  property,  on  which  an  execution 
could  be  levied.  That  in  the  year  1846,  one  George 
Means  was  entitled  to  a  very  large  estator  real  and  per- 
sonal, in  Mecklenburg  County  and  there  died  intes- 
tate, and  that  John  W*  Means  was  entitled  to  a  share  of 
the  said  estate  :  That  William  C.  Means  obtained  let* 
tens  of  adminstation  of  the  personal  estate  and  has  pos- 
sesed  himself  of  the  same  to  a  large  value,  exceeding 
1115000,  and  that  John  W.  Means  is  entitled  to  a  part 
thereof,  as  one  of  the  next  of  kin  of  the  intestate.  The 
prayer  is,  that  the  plaintiff  may  have  satisfaction  of  their 
debt  out  of  the  said  distributive  share,  and  the  adminis- 
trator may  be  restrained  from  paying  the  same  over  to 
the  said  John  W.  until  he  shall  have  first  discharged  the 
debt  to^the  plaintiff.  The  defendant,  John  W.  Means, 
put  in  a  general  demurrer  to  the  bill,  for  want  of  Equity. 
On  argument  it  was  overruled ;  but  an  appeal  was  al- 
lowed therefrom  to  this  Court. 

Osbamet  and  Thompson  for  the  plaintiff. 
Wilson  and  Coleman^  for  the  defendant. 

RuFFiK,  C.  J.  As  the  bill  is  framed  it  cannot  be  sup- 
ported, we  think,  and  the  demurrer  ought  to  have  been 
sustained.  Supposing  the  distributive  share  of  an  intes- 
tate's estate,  consisting,  as  far  as  appears,  of  money  alone 
in  the  hands  of  the  administrator,  to  be  such  an  interest 
as  can  be  called  the  equitable  property  of  the  debtor,  and 
as  snch  applied  to  the  ^discharge  of  judgment  debts,  yet 
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it  is  dear,  that  the  creditor  must  shew,  that  he  is  unable 
to  obtain  satisfaction  by  execution  at  law,  before  he  is  in 
a  condition  to  ask  the  extraordinary  aid  of  this  Court* 
For  it  is  settled,  that  a  Court  of  Equity  cannot  interpose 
in  behalf  of  a  legal  demand,  until  the  creditor  has  tried 
the  legal  remedies,  and  they  have  proved  inefiectual. 
It  is  necessary,  therefore,  that  the  creditor,  should  in  all 
instances  have  reduced  his  demand  to  judgment,  and  that 
he  should  further  shew,  that  he  issued  an  execution,  and 
either  that  it  was  returned  nulla  bona,  or  that  the  debtor 
had  not  a  legal  title  to  any  property,  but  only  the  equita* 
ble  property  out  of  which  satisfaction  is  sought  in  Equity* 
Harrison  v.  Battle,  1  Dev.  Eq.  537,  Brown  v.  Long,  1  Ire. 
Eq.  191.  In  this  case  a  return  of  nulla  bona  was  once 
made  upon  an  execution  taken  out  on  the  plaintiff's  judg- 
ment,  and  on  that,  the  plaintiff  might  have  come  here 
against  the  debtor's  equitable  property,  if  nothing  more 
had  occured.  But  the  bill  states,  that  at  the  return  of 
that  execution  the  debtor  was  entirely  insolvent  and  had 
no  property  of  any  kind  until  1846,  when  the  judgment 
had  become  dormant,  and  that  then  George  Means  died, 
entitled  both  to  a  large  real  and  personal  estate ;  and  it 
prayed  satisfaction  out  of  the  debtor's  distributive  share 
of  the  latter  without  in  any  manner  giving  a  reason,  why 
the  plaintiff  could  not,  by  reviving  their  judgment  and 
suing  execution,  obtain  satisfaction  out  of  the  share  of 
the  real  estate  descended  to  the  debtor.  It  may  be,  that 
the  debtor  had  disposed  of  the  land ;  and,  if  so,  the  Court 
below  would  probably  allow  the  bill  to  be  amended,  so  as 
to  introduce  a  charge  to  that  effect,  notwithstanding  the 
demurrer,  at  least,  upon  terms.  But  this  Court  cannot 
take  any  step  of  that  sort,  as  the  case  is  here  upon  ap- 
peal from  an  interlocutory  decree;  and,  without  an 
amendment  and  in  the  present  form  of  the  bill,  it  would 
appear,  that  the  plaintiff  might  have  had  an  effectual 
remedy  by  execution  on  the  judgnjcnt,  and,  therefore, 
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that  there  is  no  ground  for  the  interposition  of  the  Court 
of  Equity. 

The  decree  overruling  the  demurrer  was  therefore  er- 
roneous. Which  must  be  accordingly  certified  to  the  Court 
of  equity.  The  plaintiff  must  pay  the  costs  in  this 
Court. 

P£E  CuBiAif^  Ordered  accordingly* 


MURRAY  V9.  KING  &  AL. 

When  a  plaintiff  baa  made  a  mistake  id  point  of  fact  in  bb  original  billf  bo 
mayf  by  leave  of  tbo  Conrt,  eorreet  that  miatake»  by  an  amended  bilh 
Bat  where  the  facta  eziated  at  the  time  the  original  bill  waa  filed,  and 
he  diacovera  them  aflerwarda,  he  cannot  file  a  anpplemental  bill,  bat  thia  will 
be  diamiaaed  on  demnrrer. 

Whenever  the  aameend  may  be  obtained  by  an  ameadmenty  the  Coait  will 
not  permit  aaupplemental  bill  to  be  filed. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity,  for  the  County  of  Buncombe»  at  Spring  Termt 
1848,  made  pro  forma^  overruling  a  demurrer,  his  Honor 
Judge  Battle  presiding. 

This  is  an  appeal  from  an  interlocutory  order,  over- 
ruling a  demurrer  to  a  supplemental  bill. 

The  bill  states,  that  in  the  original  bill  the  plaintiff 
charged :  That  certain  land  belonging  to  him  had  been 
sold  under  execution  and  purchased  by  two  of  the  defen* 
dants,  Smith  and  McKesson,  who  agreed  to  relinquish 
their  purchase  to  the  plaintiff  upon  the  payment  of  certain 
debts  he  owed  them ;  and  that,  in  order  to  raise  the 
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money  for  that  purpose,  he  applied  to  Benjamin  King, 
who  agreed  to  advance  for  and  to  him  the  sum  of  91050 
as  a  loan ;  and  that  it  was  iorther  agreed  by  and  between 
the  plaintiff  and  said  King  and  Smith  and  McKesson,  that 
the  latter  should  assign  their  bids  for  the  land  to  King 
and  that  he  should  obtain  the  sheriflf's  deed  therefor, 
whioh  was  done :  and  that  it  was  also  agreed  between 
the  plaintiff  and  King,  that  the  plaintiff  should  continue 
to  occupy  the  land  and  pay  to  the  said  King,  annually, 
therefor,  the  sum  of  $157  50  interest  by  way  of  rent,  the 
said  King  stating  that  he  had  been  advised  that  be  could 
reserve  any  amount  of  rent,  without  violating  the  act 
against  usury :  That  accordingly  leases  were  executed 
between  the  parties  upon  those  terms  for  the  several 
years  stated,  and  that  at  various  times  the  plaintiff  made 
several  payments  thereon,  as  specified:  And  that  subse- 
quently, the  plaintiff's  interest  in  the  land  was  again  sold 
under  executton  and  was  purchased  by  one  of  the  defen* 
dants,  William  S.  Murray,  acson  of  the  plaintiff,  who  pur- 
chased  the  same  for  and  on  behalf  of  the  plaintiff:  And 
that  the  plaintiff,  his  son  William  S.,  and  King,  at  differ* 
ent  times  afterwards  concurred  in  selling  parts  of  the  land 
to  other  persons,  who  paid  the  price,  or  gave  their  bonds 
therefor  to  King,  who  received  the  same  on  account  of 
his  said  demand  against  the  plaintiff :  And  that  then, 
in  satisfaction  of  money  by  William  S.  Murray  advanced 
for  the  plaintiff,  on  his  purchase  before  mentioned,  a  part 
of  the  land  was  laid  off  and  conveyed  to  him ;  and  the 
residue  was  still  occupied  by  the  plaintiff,  paying,  as  re- 
quired by  King,  a  rent  equal  to  15  per  cent,  annually  on 
the  balance  due  on  the  loan  of  81050 ;  and  that  such 
balance,  as  demanded  by  King,  was  about  8646  90,  and 
that,  in  order  to  provide  money  to  satisfy  the  same,  a  sale 
of  part  of  the  land  was  made  by  King  and  William  S. 
Murray  by  the  consent  of  the  plaintiff  to  one  Cunningham 
for  that  sum  on  a  credit,  and  that  Cunningham  gave  his 
bond|therefor  to  King,  who  accepted  the  same,  and  agreed 


«25  SUPREME    COURT. 

Murray  v.  King. 

With  the  plaintiff  that,  upon  the  same  being  paid  by  Can* 
ninsham,  he.  King,  would  convey  the  residue  of  the  land 
to  the  plaintiff:  That  King  died  intestate  and  the  land 
descended  to  the  defendants  Samuel  King  and  others,  who 
were  bis  children  and  heirs  at  law.  and  who  recovered 
the  premises  in  an  action  of  ejectment  against  the  plain-* 
tiff:  That  on  the  10th  of  March,  1842,  the  debt  of  Cun- 
ningham was  paid  to  the  representatives  (not  named)  of 
the  intestate  King :  And  that  the  same,  and  the  sums  of 
money  received  by  King  in  his  life  time  from  the  plaintiff 
and  others,  as  before  mentioned,  amounted  to  92048  33 ; 
which  satisfied  the  whole  sum  lent  as  aforesaid  with  the 
lawful  interest  thereon,  and  left  a  considerable  excess : 
And  the  bill  prayed  for  a  discovery  of  the  several  matters 
charged,  and  that  the  plaintiff  should  be  declared  entitled 
to  a  conveyance  of  the  said  residue  of  the  land,  and  the 
defendants,  the  heirs  of  King  be  decreed  to  convey  the 
same,  and  for  an  injunction  against  their  taking  any  pro« 
ceedings  under  the  judgment  at  law. 

The  supplemental  bill  then  further  states,  that  upon 
the  filing  of  the  original  bill,  the  plaintiff  obtained  the 
injunction  therein  prayed  and  that  the  defendants,  the 
heirs  of  King,  appeared  and  put  in  their  answers  to  the  bill, 
and  that  upon  their  answers  and  a  motion  to  that  effect,  the 
injunction  was  dissolved  upon  the  grounds,  that  the  bill 
did  not  distinctly  state,  that  the  contract  between  the 
p  laintiff  and  King  was  usurious,  and  the  answers  denied 
that  the  contract  was  for  a  loan  of  money,  and  averred 
that  it  was  for  the  absolute  purchase  of  the  land  ;  and 
also  because  the  answers  denied  that  William  S«  Murray 
purchased  the  interest  or  equity  of  redemption  of  the 
plaintiff  in  the  premises  (if  he  had  any,)  for  and  on  be- 
half of  the  plaintiff,  and  averred  that  he  purchased  the 
same  as  the  agent  and  with  the  money  of  the  said  King. 
The  bill  by  way  of  supplement  then  further  states, 
that  the  said  sum  of  $1050  was  advanced  by  King  to  the 
plaintiff  by  way  of  loan,  and  that  it  was  corruptly  agreed 
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between  them  at  the  time,  that  the  plaintiff  should  anna* 
ally  pay  to  King  at  the  rate  of  15  per  cent  as  interest  for 
the  forbearance  thereof  and  that  he  should  pay  the  same 
under  the  oolor  and  name  of  rent  for  the  said  land  as  a 
shifl»  and  in  order  thereby  to  conceal  the  true  nature  of 
the  said  agreement*  which  the  plaintiff  avers  was  for  a 
loan  of  the  said  sum  of  tlOdOy  and  not  for  the  absolute 
purchase  of  the  said  land.  The  bill  farther  states  by 
way  of  supplement,  that,  before  and  at  the  time  of  filing 
the  original  bill,  the  plaintiff  was  informed,  that  the  sher- 
iff had  duly  sold  his  equity  of  redemption  in  said  land* 
when  William  S.  Murray  purchased  as  aforesaid ;  but 
that  the  plaintiff  is  since  informed  and  believes,  that  the 
sheriff  had  no  process,  under  which  he  had  authority  to 
make  the  sale,  that  nevertheless  one  Davidson  and  Cun- 
ingham  bid  off  the  land  thereat,  and  that  afterwards 
William  S.  Murray  at  the  request  of  King  and  the  plain- 
tiff purchased  from  them,  at  the  price  of  iB400  which  he 
paid  out  of  his  own  means ;  that  no  interest  passed  by 
the  said  sheriff's  sale,  or  was  acquired  by  William  S* 
Mnrray,  but  that,  if  otherwise,  the  said  William  S.  pur^ 
chased  for  the  plaintiff's  benefit  as  aforesaid.  The  bill 
farther  states  by  way  of  supplement^  that  EUsha  King 
and  three  others,  who  are  named,  administered  on  the 
estate  of  the  intestate  Benjamin  King,  and  that  they  re* 
oeived  the  money  from  Cunningham  on  his  own  bond  for 
the  price  of  the  part  of  the  land  sold  to  him. 

The  bill  prays  a  discovery  of  the  several  matters,  and 
that  the  administrators  may  come  to  an  account  with  the 
plaintiff  for  the  said  sum  lent  and  the  interest  and  pay* 
ments  thereon,  and  be  forced  to  pay  to  the  plaintiff  the 
excess  that  may  be  found  to  have  been  received  thereon 
by  King  or  his  administrators  above  the  principal  and 
legal  interest,  and  also  for  a  conveyance  from  the  heini 
at  law,  and  for  a  second  ii\junotion  against  the  judgment 
in  ejectment. 

dls 


fil7  SUPREME  COURT. 


M ntrty  v.  King. 


The  injntietioti  was  granted  by  a  jodge  <mt  of  Court  as 
prayed  for,  and  at  the  next  term  the  defendants  demnrred, 
beeanse  the  supplemental  bill  did  not  eharge  any  new 
matter  to  have  arisen  since  the  original  bill  filed  nor 
shew  any  reason,  why  the  matters  charged  by  way  of 
supplement  might  not  have  been  inserted  in  the  original 
bid,  or  why  the  defendants,  the  administrators  of  King, 
might  not  have  been  made  parties,  by  amendment 

On  the  argnmeat  of  the  demurrer  it  was  overruled  pro 
f&rma  and  the  defendants  by  leave  of  the  Court  ap- 
pealed. 


X  W.  Woodfin,  Ednetf,  and  FraneU  for  the  plaintiflC 
Baxter  and  N.  W.  Wood  fin,  for  the  defendants. 

Ruprm,  O.  J.  As  the  expense  is  nearly  doubled  by  hav« 
ing  two  suits  instead  of  one,  it  seems  manifestly  proper, 
that,  when*  by  an  amendment,  the  plaintiff  can  put  his 
whole  ease  into  his  original  bill,  he  should  be  required  to 
do  so,  and  not  be  at  liberty  to  allege  it  by  piece-meal  in 
difbrent  bills,  as  he  finds  his  case  pinching.  Lord  Rbdcs* 
9MM  lays  it  down,  that,  whenever  the  same  end  may  be 
obtained  by  amendment,  the  Court  will  not  permit  a  sup- 
plemental bill  to  be  filed.  Mit.  PL  60,  2rd  EdUum.  In 
a  subsequent  passage,  164,  he  says  if  a  supplemental  bill 
bo  brought  upon  matter  before  the  filing  of  the  original 
bill,  when  the  suit  is  in  that  stage  of  proceeding,  that  the 
UU  ms^  be  amended,  the  defendants  may  demur ;  and, 
though  an  authority  is  seldom  necessary  to  him  beyond 
bis  own,  he  cites  in  support  of  the  position  the  case  of 
Baldwin  v.  Jlfodhm,  3  Atk.  817,  in  which  Lord  JEbrrf- 
isicfts,  made  a  decisioo  on  the  point.  The  same  principle 
Ims  been  ftilly  recognised  by  succeeding  chancellors. 
JICawrv.JEbrfiMMl,17yes.l44.  Knight  y.  MaUhews.  I 
Mod.  Rep.  56^  In  the  present  cans,  there  is  not  a  sin« 
gle  new  ihot  brought  forward  in  the  supplemental  bUl, 
excepting  only  the  proceedings  had  in  the  original  suit, 
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wbioh  are  brought  forward  merely  to  let  it  be  seen*  tliat 
the  plaiotiff  had  lost  the  protectioa  of  the  iivjanctioii,  aiid» 
thereby  lay  a  ground  to  ask  for  the  renewal  of  it  It  is 
trae»  the  sapplemental  bill  charges  that  the  original  bill 
states  antruly,  that  the  plaintiff's  equity  of  redemption 
had  been  sold  by  the  sheriff  and  became  vested  in  Wil'- 
liam  S.  Mnrray  in  trust  for  the  plaintiff,  whereas  he  now 
saysy  that  in  truth  the  sheriff  had  no  process  against  his 
property,  and  that  the  sale  was  therefore  void :  and  this 
be  charges  to  have  come  to  his  knowledge  since  the  orig« 
inal  bill  filed*  Bat  that  is  not  material  since  the  fact, 
whatever  it  be  existed  when  the  first  bill  was  filed,  and 
the  knowledge  of  it,  as  the  plaintiff  now  says  it  really  is, 
was  acquired  by  him  at  a  time  when,  according  to  tha 
course  of  the  Ccurt,  the  case  was  open  to  amendment 
being  before  there  was  even  replication  to  the  answera. 
And  it  was  peculiarly  proper  in  this  ease,  that  the  fiMts 
stated  in  the  supplemental  bill,  to  meet  the  grounds  on 
which  the  Court  dissolved  the  injunction,  should  have  been 
inserted  in  the  original  bill  by  way  of  amendment,  instead 
of  being  the  subject  of  a  distinct  bill,  because  they  are 
not  merely  in  addition  to  those  alleged  in  the  original  bill, 
but  in  contradiction  of  them.  For,  to  make  out  a  case 
of  usury,  the  latter  bill  has  to  state  the  contract  differ- 
ently from  the  former,  by  distinctly  charging,  that  the 
agreement  was  a  corrupt  one  for  usurious  interest  on  a 
loan,  and  that  the  loans  and  reservation  of  rent  were 
merely  colourable,  and,  especially,  it  states  that  the  alle- 
gations in  the  bill  respecting  the  second  sheriff's  sale  were 
founded  on  mistake  and  are  wholly  untrue.  Now,  as  a 
supplemental  bill  ii,  in  its  nature,  merely  in  addition  to 
the  original  bill,  and,  when  it  is  not  for  further  discovery 
merely,  the  cause  is  heard  upon  both  bills  together,  JIfiif. 
PL  83,  and  69,  it  is  obvious,  that  there  would  be  an  ab- 
surdity  in  a  plaintiff's  asking,  and  in  the  Court's  giving 
relief  upon  such  inconsistent  allegations-^^U  remaining 
together  in  the  pleadings.    But  it  would  be  easy  to  ia« 
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troduce  the  trath,  or  the  statement,  by  which  the  plain- 
tiff would  be  willing  to  abide  as  the  truth,  into  the  case 
by  way  of  amendment,  because  the  amendment  would 
begin  by  striking  out  what  had  been  incorrectly  stated 
and  inserting  in  lien  thereof  allegations  of  the  opposite 
tenor. 

Upon  the  whole,  then,  the  Court  holds  that  the  demur- 
rer ought  to  have  been  sustained  and  the  bill  dismissed 
with  costs,  because,  framed  as  it  is,  there  are  material 
and  direct  contradictions  upon  its  face,  and  we  do  not  see 
how  the  plaintiff  could  get  a  decree  upon  the  two  bills  ; 
andf  if  that  were  not  so,  because  the  new  parties  might 
have  been  made  and  all  the  facts  introduced  by  amend- 
ments to  the  original  bill.  This  will  be  certified  to  the 
Court  of  Equity,  and  the  plaintiff  must  pay  the  costs  in 
this  Court# 

Pkr  CyBiAM.  Ordered  accordingly. 
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It  M  a  d«ewiT«  objection  to  a  billi  prayiog  for  an  acconnt  of  an  estate  and 
relief  a^inet  it,  that  it  makee  married  women  parties  .without  joining  their 
hnebandik 

Thaetating  |iart  of  a  bill  ought  to  contain  the  case  of  the  plaiatifft  shewing 
the  rights  of  the  plaintiff  and  the  injury  done  to  him  and  by  whom  it  was 
done ;  and^OTen  theui  the  persons  thus  mentioned  in  the  bill,  as  the  au- 
thors of  the  wrong  complained  of,  are  not  thereby  made  defendants,  bnt 
only  those,  against  whom  process  of  subpwna  is  prayed,  as  the  means  of 
oompellhig  their  appearance,  or,  nnder  our  Statute,  publication  in  its  stead. 

But,  where  in  a  case  of  this  kind,  the  defendant  does  not  avail  himself  of  this 
objection  by  refusing  to  appear,  bnt  appears  and  demurt^  the  Court 
wUl  not  give  him  costs. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Cabarrus  County,  at  the  Spring  Term  1848, 
overruling  a  demurrer,  his  Honor  Judge  Mani<y  pre- 
siding. 

The  bill  is  entitled :  '*The  bill  of  complaint  of  William 
H.  Archibald  against  John  W.  Means,  William  C.  Means, 
Margaret  the  wife  of  Cornelius  McKee,  Susan  the  wife 
of  Samuel  Hewings,  Margaret  the  wife  of  M«  W.  Alex- 
ander, Marcus  Means,"  &c.,  naming  several  other  per- 
sons. It  states  that  George  Means,  late  of  Mecklenburg 
County,  died  intestate  in  the  year  1846,  leaving  a 
large  estate,  both  real  and  personal }  that  he  never  had 
issue  nor  married,  but  that  he  had  three  brothers,  namely, 
John,  William,  and  James,  and  one  sister  named  Marga* 
ret,  who  intermarried  with  Charles  F.  Alexander,  and 
that  all  of  them  died  previous  to  the  intestate  George, 
and  ''that  the  defendants  are  the  children  of  the  said  Wil< 
Ham,  John,  James  and  Margaret,  deceased,  and  are  the 
next  of  kin  and  heirs  at  law  of  the  said  George  deceased, 
and  as  such  were  entitled  to  his  entire  estate."    The  bill 
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then  shews  that  the  plaintiff  is  a  judgment  creditor  of 
John  W.  Meanst  and  first,  before  filling  the  bill,  which 
was  in  December  1847»  that  he  sued  out  ^  fieri  facias  f 
and  that  it  was  returned  nulla  bona.    It  further  states 
that  ^the  defendants/'  as  the  heirs  of  George  Means  de- 
ceased, fi^ed  their  petition  in  the  Court  of  Equity  to  obtain 
a  sale  of  Ithe  real  estate  for  partition,  and  that  by  decree 
thereon  the  land  had  been  duly  sold  on  a  credit  and  the 
sale  confirmed  by  the  Court,  and  the  Clerk  and  Master 
ordered  to  collect  the  price  when  it  became  due.    Th^ 
bill  also  states,  that  William  C.  Means  obtained  adminis- 
tration of  the  personal  estate  of  the  intestate  George,  and 
that  it  is  worth  upwards  of  920,000  ;  and  that  John  W. 
Means  had  no  visible  propert}',  out  of  which  the  plaintiff's 
debt  could  be  made  by  execution,  nor  any  other  means  of 
paying  the  same,  but  out  of  his  share  of  the  proceeds  of 
the  sales  of  the  land,  and  his  distributive  share  of  the  per- 
sonal estate,  as  one  of  the  next  of  kin,  and  heirii  at  l^w 
of  the  said  Greorge,  deceased ;  and  that  he  refuse^  to  mako 
any  provision  thereout  for  the  security  or  payment  of  the 
debt  to  the  plaintiff,  but  was  endeavoring  by  fraudulent 
assignments  and  orders  to  evade  the  payment  thereof. 
The  prayer  is  for  ''the  State's  writ  of  subpoena  to  issue  ta 
the  defendants"  residing  in  this  State,  and  that  publica- 
tion be  made  as  to  those  beyond  the  State,  commanding 
them  to  appear,  &c*,  and  answer,  &c.,  and  that  an  ac- 
count  may  be  taken  of  the  personal  estate  in  the  h^nds  of 
the  administrator,  and  what  is  the  amount  of  the  distri- 
bntive  share  of  the  said  John  W.  Means,  in  said  estate, 
and  that  it  might  be  decreed,  that  the  plaintiff's  debt 
dK>nld  be  satisfied  out  of  the  share  belonging  to  John 
W*  Means  of  the  personal  estate  or  the  proceeds  of  the 
real. 

There  was  a  demurrer  for  want  of  equity  by  John  W* 
Means,  which  was  overruled  on  argument  with  costs ; 
but  by  leave  of  the  Court  be  appealed. 
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Osborne  and  Thompson^  for  the  plaintiff. 
Wilson  and  CoUman^  for  the  defendants. 

RuFFEKy  C.  J.    The  merits  of  the  controversy  between 
these  parties  cannot  be  determined  in  the  present  state  of 
the  pleadings.    If  any  person  can  be  deemed  a  defendant 
to  the  suit,  a  decisive  objection  to  the  bill  is,  that  it  is 
against  three  married  women,  without  making  the  has* 
band  of  either  of  them  a  defendant.    In  the  title  of  the 
bill  it  is  said  to  be  '^against  Margaret,  the  wife  of  Cor* 
nelius  McKee,"  dec,  but  not  to  be  against  McKee  himself, 
or  the  other  husbands.    Of  course,  as  the  husbands  are  ne- 
cessary parties  to  the  account,  so  as  to  render  it  obligatory 
upon  all  interested  in  the  estate,  the  Court  ought  not  to 
entertain  the  bill,  and  order  the  cause  to  an  account  unth- 
out  them.    But  the  truth  is,  that  the  bill  does  not  proper* 
ly  make  any  person  a  defendant.    The  bill  is  entitled,  a 
bill  against  certain  persons ;  but  the  title  is  no  part  of  the 
bill,  whether  it  precede  the  statement  of  the  bill,  or  be 
written  on  the  back  of  it.    The  stating  part  of  the  bill 
ought  to  contain  the  case  of  the  plaintiff,  showing  his 
rights,  and  the  injury  done  to  him  and  by  whom  it  was 
done ;  and,  even  then,  the  persons  thus  mentioned  in  the 
bill,  as  the  authors  of  the  wrong  complained  of,  are  not 
thereby  made  defendants,  but  only  those  against  whom 
process  of  subpcBua  is  prayed,  as  the  means  of  compelling 
their  appearance,  or,  under  our  statute,  publication  in  its 
stead.     Coop.  Ch.  PI.  15.    Beams  El  PL  148.    In  the 
present  bill  no  persons  are  named  in  the  stating  part  of 
the  bill  as  the  heirs  or  next  of  kin  of  the  intestate ;  but 
it  is  only  stated  that  'Hhe  defendants'*  are  the  children 
of  their  deceased  brothers  and  a  sister  of  the  intestate,  and 
as  such  are  his  heirs  at  law  and  next  of  kin.    In  like  man* 
Her  in  the  prayer  for  process,  it  is  against  ^the  defen- 
dants,**  without  naming  any  person.    So  that  in  truth 
there  is»  strictly,  no  suit  properly  constituted^  in  which 
the  Court  ought  to  have  decreed,  or  this  person  John  W. 


S89  SUPREME  COURT. 


Edney  v.  Mots. 


Means,  ought  to  have  deinarred.  The  decree  was  there- 
fore erroneous,  and  must  be  reversed  ;  but  as  we  have 
observed  that  this  is  not  an  uncommon  mode  of  stating  a 
case  and  making  parties  in  some  parts  of  the  State,  and 
the  appellant  might  have  availed  himself  of  the  defect 
more  properly  by  objecting  to  appearing,  instead  of  de« 
murring,  the  Court  is  not  disposed  to  give  costs  in  either 
Court  We  cannot,  however,  but  express  the  hope,  that 
more  attention  will  be  paid  to  the  framing  of  the  pleadings 
in  an  orderly  manner,  and,  to  that  end,  that  recourse  will 
be  had  to  the  books  of  precedents  of  established  authori- 
ty, rather  than  to  the  loose  and  imperfect  productions  of 
the  circuit. 

PsR  CuBiAM.  Decree  accordingly. 
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lu  Eof  land,  wberw  eseeiMiooi  are  filed  to  an  answer  to  an  injaDCtion  bill, 

the  ezoeptioM  mntt  be  diapoaed  of,  before  a  motion  to  diMolve  tbe  injnnc' 

tioo  can  be  heard. 
But  in  thie  State,  owiof  to  the  fhertDeM  of  the  termi  of  oar  Courta,  the  prac* 

tice  iadifibrent,  and  the  ezceplione  and  the  motion  todiaolTe  nniet  be  beaid 

tofetber. 
Where  a  defendant  moTee  to  divolTO  an  injonction,  and  the  motion  is  refnaed 

and  afterwards,  by  permission  of  tbe  Coort,  he  amends  bis  answer,  he  is  at 

liberty  again  to  move  the  dissolotion. 
The  case  of  Smith  ▼.  T^mot,  2  Dot.  and  Bat.  Eq.  126,  cited  and  approyed. 

Appeal  from  an  interlocutory  order  directing  an  injunc- 
tion to  be  continued  to  the  hearing,  made  at  Spring  Term 
1848,  of  Buncombe  Court  of  Equity,  his  Honor  Judge  Bat- 
TXB,  presiding. 
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By  ao  original  and  supplemental  bill  the  plaintiff  states» 
that  in  1836,  he  became  indebted  by  note  to  J.  P.  Hen- 
derson, and  that  the  defendant  was  his  surety  therefor : 
that  the  same  was  assigned  to  one  Jacob  Ramsour  and 
that  the  defendant  took  up  that  note  from  Ramsour  and  in 
discharge  thereof  gave  his  own  note  to  Ramsour  for  9345  : 
That  in  December  1841,  the  plaintiff  paid  to  the  defen- 
dant the   sum  of  9345  on  account  of  the  debt,  but  that, 
having  great  confidence  in  the  defendant,  he  took  no  re- 
ceipt therefor,  nor  called  any  witness  to  the  payment. 
The  bill  further  states  that  in  the  year  1840,  or '41  the 
plaintiff  purchased  from  the  defendant  a  sulky  and  trunk, 
at  the  price  of  9120,  and  that  in  the  year  1842  the  defen- 
dant paid  as  his  surety  to  one  Slade  $242  and  as  the  exe- 
cutor of  one  John  Motz,  held  a  bond  of  the  plaintiff's  for 
about  $160  making  together  the  sum  of  9522,  in  which 
the  plaintiff  was  indebted  to  the  defendant,  exclusive  of  a 
balance  of  about  045  due  on  account  of  the  debt  to  Ram- 
liour :    That  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  9150  for  a  cow  and  calf,  jSlOO  for  that  amount 
paid  for  the  defendant  to  one  James  M.  Edney  and  also 
in  the  sum  of  975  for  a  demand  he  had  against  his  testa. 
tor  John   Motz,  which,  being  deducted  from  the  debts  to 
the  defendant,  would  leave  a  balance  of  about  $2A2  in 
December   1842.    The  bill  further  states,  that,  at  that 
time  the  defendant  called  on  the  plaintiff  to  execute  to 
him  his  bond  for  9426,  saying  that  he  found  Irom  his  ac* 
counts  and  papers  that  amount  to  be  due  him :    That  the 
plaintiff  objected  to  give  a  bond  without  a  settlement,  as 
be  did  not  believe  his  debt  was  so  large  ;  but  that  the 
defendant  assured  him  it  was,  and  insisted  on  taking  a 
bond,  saying   at  the  same  time  that,  though  he  had  not 
then  leisure  to  make  the  calculations  and  go  into  a  settle* 
ment,  yet  he  would  at  any  early  day  produce  all  the  pa* 
pers  and  make   a  full  settlement,  and,   if  any  mistake 
should  be  found  in  the  bond,  be  would  then  correct  it« 
The  bill  further  states  that,  in  confidence  of  the  defeo* 
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danffl  integrity  and  of  those  promises,  the  plaintiff  execu- 
ted his  bond  to  the  defendant  on  the  10th  of  December 
1842  for  S426,  as  required,  and  at  the  same  time  placed  in 
his  hands  as  collateral  security  therefor  sundry  notes  giv* 
en  to  the  plaintiff  by  other  solvent  persons  as  follows! 

William  Welch's  bond. 
Elizabeth  Moody, 
John  Hamyent 
Jonathan  McClure, 
J.  Redman, 
Barganerand  others, 
M.  Phifer, 

0465  00 

With  the  bill,  isexibited  a  receipt  given  by  the  defendant 
for  those  notes  in  which  he  says,  "  I  am  to  collect  as 
much  of  them  as  I  can  and  give  said  Edney  credit  on  a 
note  I  hold  on  him  for  $426 ;  if  there  be  moie  than  that 
sum  collected  I  am  to  pay  the  overplus  to  the  said  Edney, 
and  if  that  amount  be  not  collected,  then  the  said  Edney 
is  to  be  liable  to  me  for  the  balance,  the  credits  to  be 
given  as  the  notes  are  collected  and  interest  to  be  calcu- 
lated on  both  sides."  The  bill  further  states,  that  in  De« 
cember  I84I9  the  plaintiff  pledged  to  the  defendant  a  gold 
watch,  worth  1(160,  as  security  for  the  debts  he  owed  him. 
The  bill  then  states  that  the  plaintiff  has  often  urged  the 
defendant  to  make  the  promised  settlement,  in  order  that 
it  might  be  ascertained  what  was  really  due  to  the  defen« 
dant,  and  also  urged  him  to  collect  the  notes  so  placed  in 
Ids  hands  or  return  them  to  the  plaintiff:  but  that  the  de. 
fendant  refused  to  come  to  any  further  settlement  or  to 
give  the  plaintiff  credit  for  any  of  the  said  notes,  pre- 
tending that  the  debtors  were  insolvent  and  that  he  was 
unable  to  collect  any  sum  on  them,  whereas  the  plain, 
tiff  charges  that  they  were  all  solvent  and  that  the  debts 
have  either  been  collected  by  the  defendant  or,  if  other 
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wise,  that  they  have  been  lost  by  his  laches,  and^at  other 
times    pretending    that  the  plaintiff  was  indebted   to 
him  for  money,  which  he  paid  as  surety  for  the  plaintiffi 
to  one  M.  Qaiggle  on  justice's  judgments  for  about  9170, 
whereas  the  defendant  procured  the  constable  to  seize  the 
plaintiff's  property  on  executions  on  those  judgments  to 
compel  the  plaintiff  to  pay  them,  and  he  did,  himself,  pay 
them  and  took  up  the  judgments  and  executions  from  the 
constable.    The  bill  then  further  states,  that  the  defea« 
dant  instituted  three  suits  at  law  against  the  plaintifft 
one  on  the  bond  for  8426,  a  second  on  the  note  first  men^ 
tioned,  as  taken  up  from  Ramsour,  and  the  third  on  the 
bond  for  about  11160,  payable  to  John  Motz  deceased, 
and  which  the  plaintiff  avers  to  have  been  included  in  tho 
bond  for  0426.    And  that  the  plaintiff  recovered  judg- 
ments in  the  two  former  actions  for  the  whole  principal 
and  interest  without  any  deduction.    The  bill  prays  a 
discovery  as  to  the  several  sums  claimed  by  the  defendant; 
and  the  origin  and  consideration  of  the  demands,  on  which 
the  suits  were  brought,  and  as  to  the  circumstances,  un* 
der  which  the  bond  for  11426  was  given,  and  also  what 
steps  had  been  taken  to  collect  the  notes,   which  the 
plaintiff  deposited  with  the  defendants  and  what  had  been 
collected  thereon,  and,  if  any  parts  remained  uncollected, 
what  parts  and  why  they  were  not  collected ;  and  gen- 
erally a  discovery  upon  all  the  matters  alleged  in  the  bill, 
upon  which  various  interrogations  are  founded  ;  and  the 
bill  further  prays  that  the  accounts  between  the  parties 
may  be  settled  under  the  direction  of  the  court,  and  the  true 
sum  in  which  the  one  indebted  to  the  other  ascertained, 
and  the  plaintiff  declared   to  be  entitled  to  the  watch 
pledged  by  him,  and  also  the  residue  of  said  notes  after 
the  satisfaction  of  the  sum  that  may  be  found  due  to  the 
defendant,  if  any,  and  for  an  injunction  against  the  judg- 
ments at  law* 

The  original  bill  was  filed  February  16th  1847,  while 
the  actions  at  law  were  pending,  and  on  it  no  injunction 
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was  moved  for.  On  the  5th  of  April  following  the  defen- 
dant  pat  in  an  answer,  to  which  the  plaintiff  took  several 
exceptions.  At  the  same  time  the  supplemental  bill  was 
filed,  and  therein  were  stated  the  recoveries  at  law,  and 
various  oth^s  of  the  matters  already  mentioned.  On  the 
8d  of  October  following,  the  defendant  put  in  a  further  an- 
swer, and  to  that  the  plaintiff  also  took  several  exceptions. 
Upon  his  answer  the  defendant  moved  to  dissolve  the  in. 
jonetion,  bot  the  court  overruled  the  motion,  and  directed 
that  the  defendant  might  amend  his  answer.  On  the  14tk 
of  April  1848  the  defendant  put  in  an  amended,  and  farther 
amswer  to  the  bill  and  supplemental  bill,  to  which  no  exeep- 
tioa  was  taken  by  the  plaintiff,  and  the  cause  came  on 
upon;  the  original  and  supplemental  bill,  the  exhibits  and 
the  answers  of  the  defendant,  and  his  motion  to  dissolve 
the  injunction.  But  the  Court  refused  the  motion  and  or« 
dered  the  injunction  to  be  continued  to  the  hearing,  from 
which  the  defendant  was  allowed  an  appeal. 

The  answers  state,  that  one  of  the  judgments  at  law 
W9US  recovered  on  a  bond  given  by  the  plaintiff  to  the  defen- 
dant for  0345  59.  dated  March  iOth  1839,  and  payable 
one  day  after  date,  another,  on  a  bond  $426  dated  Decern- 
ber  10th  1849,  and  mentioned  in  the  bill.  Thfy  state  the 
consideration  of  the  first  bond  to  be  as  follows :  That  the 
l^leintiff  was  indebted  to  J.  P.  Henderson  upon  a  judg* 
xpent  in  1839,  and,  being  pressed  thereon  for  the  money, 
the  plaintiff  prevailed  on  the  defendant  to  assume  the 
debt  for  him  to  Henderson,  who  was  willing  to  take  the 
defendant  and  discharge  the  plaintiff,  and  he  agreed  to 
neeure  the  defendant  from  loss  therefrom  by  executing  to 
him  his  bond  for  the  sum  then  due  to  Henderson  and  also 
a  mortgage  for  two  horses  and  a  small  librar3%  That  in 
execution  of  the  agreement,  the  defendant,  on  the  10th  of 
March  1839,  took  upon  himself  exclusively  the  debt  to 
Henderson,  then  amounting  to  9345  49,  and  on  the  15th 
of  February  1840  he  paid  Henderson  the  sum  oi  {2363  47 
ia  satisfaction  of  the  principal  and  interest  then  due  to 
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him.  That  the  plaintiff  likewise  on  the  10th  of  March 
18S9  gave  to  the  defendant  his  bond  for  the  sum  of  9345 
59,  as  the  counter  security  to  the  defendant,  and  also  then 
executed  a  conveyance  of  two  horses  and  his  library,  on 
condition  that  if  the  plaintiff'*  do  pay  a  judgment  of  three 
hundred  dollars  now  in  Lincoln  Superior  Court  in  favo^ 
of  J.  P.  Henderson  against  the  same  Edney  on  which  ex- 
execution  hath  issued,  and  release  said  Motz  from  the 
liability  of  said  judgment,  which  he  may  assume,  then  &c*'' 
which  mortgage  is  exhibited  with  the  answer,  duly 
proved  and  registered  in  January  1S41.  The  answers 
further  state,  that  the  plaintiff  did  not  pay  any  part  of  that 
debt  to  Henderson,  nor  has  he  since  paid  any  of  it  to  tho 
defendant,  but  the  whole  is  justly  due.  The  answers  ad- 
mit that  the  plaintiff  was  indebted  to  Jacob  Ramsoar  ia 
the  snm  of  (345,  or  thereabouts  by  note,  and  that  the  defen- 
dant also  assumed  to  pay  that  debt  for  the  plaintiff,  and 
that  the  plaintiff  in  December  1641  paid  to  the  defendai^ 
the  sum  of  8345  on  that  account,  and  that  he  gave  no 
receipt  therefor,  but  they  state  that  the  defendant  imme* 
diately  paid  the  money  to  Ramsour  to  the  credit  of  thai 
debt,  and  that  after  deducting  the  same  only  about  940 
remained  due  thereon,  including  interest  afterwards  cal- 
culated up  to  December  10th  1842  :  And  the  answers 
further  state  that  the  debts  to  Ramsour  and  Henderson 
were  not  the  same,  but  distinct  and  different  debts,  that 
they  were  both  just  debts,  and  that  the  defendant  paid 
them  both  in  the  manner,  and  at  the  different  times  before 
stated.  The  answers  state  that  the  defendant  is  onable 
to  remember  distinctly  or  to  state  positively  the  origin  of 
the  debt  to  Ramsour,  as  the  transaction  occurred  so  many 
}'earB  past,  but  that  he  believes  the  debt  was  first  due  to 
one  Simpson  on  a  note,  which  was  assigned  to  Ramsooi^ 
and  liiat  he  is  certain  that  it  was  the  debt  of  the  plain, 
tiff  and  that  he,  the  defendant,  applied  towards  the  pay- 
ment of  it  in  December  1841  the  money  then  reoeived  for 
that  purpose  from  the  plaintiff:  and  that  he  afterwards 
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p«ild  the  residue  of  the  debt  to  Ramsour  outofhisown 
money.  The  answers  further  state,  that  when  the  plain* 
tiff  paid  to  the  defendant  that  sum  o($SA5,  no  allusion  was 
made  to  the  debt  to  Henderson,  as  that  had  been  satisfied 
nearly  two  years  before  and  the  defendant  held  the  plain- 
tiff's bond  therefor,  secured  by  the  mortgage,  but  the  mo* 
ney  was  paid  to  him  specially  to  be  applied  to  the  note 
then  held  by  Ramsour,  to  which  it  was  applied  as  afore* 
said. 

In  reference  to  the  other  bond  for  9426,  the  answers 
state  it  to  have  arisen  as  follows :  That  besides  the 
transactions  already  related  in  the  answers,  the  defen- 
dant paid  for  the  plaintiff  these  several  suras  viz:  to 
Slade  $242;  to  Quiggle  $id3  26;  to  S.  P.  Simpson, 
aboQt  $200 ;  and  that  he  sold  to  the  plaintiff  the  sul* 
ky  and  trunk  at  8128  ;  and  held  his  note  to  the  defen- 
dant's father  and  testator  for  $168  17:  making  in  alK 
with  the  balance  of  840  due  to  Ramsour,  the  sum  of 
•06)  43,  in  which  the  plaintiff  was  indebted  to  the  de- 
lendant,  to  the  best  of  the  defendant's  recollection :  That 
in  December  1813,  the  two  parties  agreed  to  settle  their 
nnadjiisted  matters,  and  that  before  entering  upon  the 
settlement,  they  went  together  to  Ramsour  to  ascertain 
the  balance  then  due  him,  which  the  defendant  was  to 
j>ay,  and  found  it  to  be  about  240  ;  and  they  then,  when 
the  matter  was  fresh  in  their  memories  and  with  the  as- 
sistance of  memoranda,  which  each  party  had  kept  and 
then  had  though  not  subsequently  preserved,  entered  npon 
and  made  a  settlement,  upon  which,  after  deducting  the 
sum  of  8150  for  the  price  of  a  cow  and  calf,  then  pur^^ 
chased  by  the  defendant  from  the  plaintiff,  a  balance  was 
found  due  to  the  defendant  of  ^426  upon  those  accounts* 
for  which  the  plaintiff  then  executed  his  said  bond  with 
apparent  willingness  and  withont  any  condition  or  reser* 
vation  in  respect  to  a  further  settlement  or  other  matter 
whatever.  The  answers  admit,  that  in  that  settlement 
was  included  thedebt  of  2168  17  to  John  Motz,and  state 
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that  the  note  was  then  given  up  to  the  plnintifF  and  is 
now  in  his  possession,  unless  he  has  destroyed  it :  but  they 
farther  state  positively  that  the  settlement  did  not  include 
the  bond  given  March  10th,  1830,  for  8345  59,  because 
the  defendant  had  already  that  bond  and  a  separate  and 
special  security  in  the  mortgage  of  the  horses  and  books, 
and  also  the  pledge  of  the  watch,  which  he  would  have 
been  unwilling  to  give  up :  And  the  answers  further 
state,  that  so  far  from  any  dissatisfaction  or  doubt  being 
felt  or  expressed  by  the  plaintiff  with  respect  to  the  sum 
in  which  he  fell  in  debt,  or  any  stipulation  as  to  any  fu-^ 
tare  settlement,  the  plaintiff  entirely  acquiesced  in  the 
result  and  gave  this  bond  for  the  balance  and  at  the  same 
time  placed  in  his  hands,  as  collateral  security,  the  notes 
of  Welch  and  others,  and  took  his  receipt  for  (hem,  which 
is  appended  to  the  bill,  and  that  the  plaintiff  then  per« 
fectly  understood  and  admitted,  that  the  same  was  due 
to  the  defendant,  besides  the  other  sum  of  8345  50  due 
on  the  previous  bond  ;  and  that  accordingly,  the  defen« 
dant  still  retained  the  possession  of  the  watch,  that  had 
been  pledged  therefor,  and  also  the  library  sometime 
thereafter  and  until  the  plaintiff  removed  to  another 
county  and  solicited  the  use  of  the  books  as  necessary  iu 
his  profession.  The  answers  further  state,  that  in  fact 
more  was  due  to  the  defendant  than  the  balance  struck 
of  8436,  as  he  verily  believes,  and  that  he  has  no  doubt 
that  he  had  forgotten  at  the  settlement  one  or  more  of 
the  several  sums  before  mentioned,  which  he  had  paid 
for  the  plaintiff,  and  that  they  were  omitted  in  the  settle- 
ment ;  and  he  affirms  positively,  that  they  were  all  in  fact 
paid  by  him.  In  particular,  the  answers  state,  that  the 
debt  to  Mr.  Quiggle  was  $185  26  and  that  it  was  not  paid 
by  the  plaintiff,  and  was  paid  by  the  defendant  under  the 
following  circumstances,  namely :  that  some  of  the  other 
creditors  of  the  plaintiff  threatened  to  levy  on  the  effects 
of  the  plaintiff,  including  those  mortgaged  to  the  defen« 
dant,  who  bad  neglected  for  some  time  to  have  the  mort* 
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gage  registered  and  that,  in  order  to  prevent  other  credi- 
tors from  getting  a  preference  over  hinii  the  defendant 
ordered  a  constable  to  levy  Quiggle's  exeoations»  and  also 
one  in  favor  of  his  mother,  on  the  property :  but  that  in 
fact  no  part  of  it  was  sold,  and  subsequently  the  defen« 
dint  paid  the  whole  debt  to  the  constable,  and  took  his 
receipt  therefor  on  the  4th  of  September,  1841 ;  and  he 
believes  the  same  was  included  in  the  settlement  of  De- 
cember 10th,  1S42,  and  also  that  the  plaintiff  obtained 
the  judgments  from  the  constable  after  they  had  been  paid 
by  the  defendant. 

The  answers  further  admit,  that  John  Motz  owed  the 
plaintiff  the  sum  of  975,  but  denies  that  the  defendant 
agreed  to  give  the  plaintiff  credit  therefor  in  their  ac. 
counts,  or  on  the  plaintiff's  bond  to  John  Motz  for 
$168  17:  and  on  the  contrary  they  state,  that  the  plain- 
tiff  was  also  indebted  to  John  Motz  by  open  account  to 
a  larger  amount  in  dealings  subsequent  to  the  execution 
of  the  bond,  and  that  it  was  agreed  by  the  plaintiff  and 
the  defendant  that  the  975  should  be  credited  to  the  open 
account,  and  it  was  so  credited. 

The  answers  also  admit,  that  in  the  year  1839  the  de* 
fendant  was  indebted  to  James  M.  Edney  over  9200,  and 
that  the  plaintiff  had  the  collection  of  it,  and  they  state 
that  in  the  Autumn  of  1839  the  defendant,  by  the  direc« 
tions  of  the  plaintiff,  paid  iSlOO,  part  thereof,  to  Thomas 
M.  Edney;  and  that  the  defendant  hath  no  distinct  recol* 
lection  when  or  by  whom  the  residue  was  paid  ;  but  that 
he  feels  confident  that  the  whole  was  paid  before  Decern- 
ber  lOlh  1842,  and,  if  any  part  of  it  was  advanced  for 
him  by  the  plaintiff,  it  was  allowed  to  the  plaintiff  in  the 
settlement  of  that  day,  on  which  the  bond  for  9426  was 
given. 

Tne  answers  also  admit  that  the  watch  was  pledged 
to  the  defendant,  as  a  security  for  the  debts  existing  at 
the  time,  but  they  do  not  state  the  time,  and  only  say 
that  the  defendant  gave   the  plaintiff  a  receipt  for  the 
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watch  at  the  value  of  II160»  ar  more,  expressiog  the  time 
and  the  purposes  for  which  he  held  it.  The  answers  far- 
ther state  in  respect  to  the  notes  deposited  with  the  defen« 
dant  for  collection,  that  the  one  given  by  Bargnar  and 
other  for  9A0  was  claimed  by  W.  J.  Alexander,  as  be* 
longing  to  him>  and  that  the  defendant,  believing  it  to 
belong  to  him,  delivered  it  to  him,  and  took  his  receipt 
for  the  same  for  the  satisfaction  of  the  plaintiff,  that  the 
note  of  M.  Phifer  for  S160  was  payable  Jane  22nd  1844* 
and  that  when  it  fell  due,  Phifer  had  become  insolvent 
and  has  so  continued  ever  since,  so  that  no  part  of  the  debt 
could  be  collected,  that  all  the  others  were  put  into  the 
hands  of  an  attorney,  the  late  Mr.  Hoke,  for  collection, 
who  was  unable  to  collect  any  thing  on  them  before  his 
deatht  which  happened  in  1844  ;  and  that  they  were  then 
delivered  to  another  attorney  for  the  same  purposes,  who 
had  also  been  unable  to  collect  any  part  of  them  before 
this  suit  was  brought ;  but  that  pending  the  suit  his  at« 
tomey  had  received  the  sum  of  965  from  Wm.  Welch, 
which  is  all  he  could  get  from  him,  for  the  reason  that  the 
plaintiff  himself  had  received  the  residue  of  the  debt : 
that  the  other  debtors  are  and  were  insolvent,  when  the 
defendant  received  the  bonds,  and  that  bis  attorneys  have 
been  unable  to  collect  any  part  of  those  debts ;  and  that 
the  defendant  has  always  been  willing  to  return  the  bonds 
to  the  plaintiff^  and  also,  upon  satisfaction  of  (he  debts 
due  him,  to  re-deliver  the  watch  and  release  the  other 
property  mortgaged. 

Nm  W.  Woodfin  and  Gaither,  for  the  plaintiff. 
Avery,  for  the  defendant. 

RuFFur,  C.  J.  Before  considering  the  merits^  and 
whether  the  answers  meet  the  equity,  the  plaintiff's  coan- 
tel  took  some  preliminary  objections  to  entertaining  at 
all  the  motion  to  dissolve  the  injunction.  It  was  insisted, 
that  the  exceptions  to  the  two  first  answers  being  undi»> 
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posed  of,  stood  in  the  way  of  that  motion ;  and  al«o»  that 
after  the  motion  had  been  once  refused,  it  oould  not  be 
renewed.  In  England,  the  Court  never  passes  on  excep* 
tions  in  the  first  instance*  Hence  a  reference  of  an  an* 
8wer  for  impertinence,  or  of  exceptions  to  its  sufficieney 
IB  good  cause  against  dissolving  an  injunction.  Fisher 
T.  Bay  ley f  18  Vis.  18.  Goodinge  v.  WoodhamSf  14  Vis. 
534.  Indeed,  a  motion  to  dissolve  will  not  be  heard  an* 
til  the  answer  has  been  filed  a  certain  time,  so  as  to  afibrd 
an  opportunity  to  the  other  side  to  consider  it,  and  move 
a  reference  for  impertinence,  or  except  for  insufficiency. 
Those  rules  of  practice  are  convenient  and  proper  there 
as  the  Court  is  always  open,  and  can  require  the  plaintiff 
to  except  in  a  reasonable  time,  and  to  speed  the  report,  so 
as  not  to  delay  the  motion  to  dissolve  unreasonably ;  and 
they  greatly  facilitate  the  business,  as  thereby,  the  atten* 
tion  of  the  Judge,  on  the  motion  to  dissolve,  is  not  re- 
quired to  any  thing  but  the  merits.  But  rules  of  prao- 
tke  must  vary  according  to  the  different  conditions  of 
courts  and  suitors,  so  as  to  promote  substantial  jus* 
tice,  as  far  as  may  be,  in  the  actual  state  of  things.  The 
shortness  of  onr  terms,  which  are  limited  to  one  week, 
twice  a  year,  put  it  entirely  out  of  our  power  to  adopt  the 
English  course  with  any  kind  of  regard  to  the  justice  due 
to  the  defendant  in  injunction  causes.  Therefore,  al< 
though  it  does  not  allow  to  the  plain tifi^'s  counsel  as  much 
time  as  is  desirable  to  prepare  exceptions  or  argument, 
and  also  greatly  increases  the  burden  of  the  Judge,  the 
Court  was  obliged  to  say,  in  Smith  v.  Tliomas^  2  Dev.  & 
Bat.  £q.  136,  that  exceptions  did  not  answer  the  motion 
to  dissolve,  but  that  the  defendant  might  bring  on  both  to 
be  argued  together,  and  that  the  Court  would  dissolve  the 
injunction  unless  the  exceptions  proved  to  be  well  founded* 
Indeed,  when  one  considers  the  matter,  it  is  found,  that, 
even  without  the  exceptions,  the  Court  would  not  dissolve 
the  injunction,  if  there  be  such  an  insufficiency  in  the 
answers,  as  is  material  to  the  equity,  on  which  the  in- 
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JaQction  was  granted,  and  would  form  a  jast  groand  of 
exception.  So  that,  in  truth,  the  rule  in  England  is  de* 
signed  chiefly  to  clear  the  case,  on  the  motion  to  dissolve^ 
of  every  thing  extraneous,  that  the  counsel  and  the  Court 
may  not  be  perplexed  with  any  matter  not  directly  relevant 
to  that  motion,  on  the  merits  purely.  The  Court  would 
gladly  adopt  the  same  course  here,  if  it  might  be  done 
without  the  risk  of  great  injury  to  defendants;  and^ 
no  doubt,  if  there  were  reason  to  suppose  that  a  de* 
fendant  had  kept  back  his  answer  purposely  to  con* 
ceal  its  contents  and  gain  an  advantage,  the  Court 
would  not  act  upon  the  motion  immediately,  but  let  it 
stand  over  and  allow  the  other  side  time  to  examine  the 
answer.  In  the  case  before  us  we  think  the  Court  was 
entirely  right  in  refusing  to  dissolve  the  injunction  in  Oc« 
tober  1847,  because  the  motion  was  founded  on  the  an* 
swer  alone,  without  bringing  on  the  exceptions  to  it. 
The  Court  might  properly  have  refused  to  hear  the  an* 
swer  at  all  under  those  circumstances.  If,  indeed,  the 
exceptions  had  been  brought  on  with  the  motion,  the 
Court  might  possibly,  and,  we  must  presume  probably» 
have  refused  the  motion,  because  the  Court  might  have 
thought  the  exceptions  well  founded.  But,  as  the  case 
now  stands,  the  Court  here  does  not  consider  that  point 
nor  look  into  the  exceptions,  because  there  was  no  appeal 
upon  that  part  of  the  case,  and  because,  as  we  conceivet 
the  exceptions  have  now  had  their  desired  effect  in  ob« 
taining  the  answer  of  April  1848,  which  must  be  deemed 
satisfactory  to  the  plaintiff  and  sufficient,  as  no  exception 
was  taken  to  it  The  Court,  in  the  order  of  October  1847, 
did  not  continue  the  injunction  to  the  hearing,  but  mere* 
ly  refused  then  to  dissolve  it,  at  the  same  time  allowing 
or  requiring  a  further  answer.  Now,  although  it  wa^ 
right  to  refuse  the  dissolution  on  an  insufficient  answers 
or  even  to  hear  the  answer  apart  from  the  exceptions,  yet 
there  is  no  reason  why  the  defendant  may  not  be  allow- 
ed to  make  or  to  renew  a  motion,  after  he  sh^l  have»  in 
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submission  to  the  exceptions  or  to  the  order  of  the  Court 
upon  them,  put  in  a  further  answer  which  meets  the  bill 
and  appears  to  be  sufficient,  inasmuch  as  the  plaintiff 
does  not  except  to  it.  It  would  be  exceedingly  rigorous 
to  visit  the  omission  to  put  in  a  full  answer  at  first,  by 
precluding  the  pariyi  after  answering  sufficiently,  from 
moving  to  dissolve,  for  the  effect  would  be,  for,  perhaps,  a 
mere  oversight,  to  continue  the  injunction  to  the  hearing, 
though  the  whole  equity  of  the  bill  was  met  by  the  answers* 
taken  together.  We  are  not  aware,  that  there  has  ever 
been  any  such  practice,  and  think  there  ought  not  to  be, 
and  it  is  clear  that  nothing  of  the  kind  was  intended  in 
the  order  of  October  1547,  but  quite  the  contrary.  The 
Court  is  therefore  of  opinion,  that  the  defendant's  motion, 
after  his  further  answer  at  April  1848,  was  admissible* 
notwithstanding  the  exceptions  to  the  previous  answers 
and  the  refusal  to  dissolve  the  injunction  upon  those  an- 
swers. In  other  words  we  hold,  that,  when  the  defendant 
finally  put  in  an  answer  which,  with  the  others,  amounted 
to  a  full  answer,  to  which  no  exception  could  be  taken,  it 
was  open  to  him  to  move  thereon  to  dissolve  the  injunc- 
tion,  as  he  might  have  done  at  the  first  term,  if  he  had 
then  sufiiciently  answered.  For  the  exceptions  are  an- 
swered, and  virtually  put  out  of  the  way,  and  the  cause  is 
to  be  considered  on  the  equity  to  sustain  the  motion,  when 
made,  as  in  other  cases. 

Upon  the  merits  the  answers  completely  meet  the  bill 
in  every  respect,  but  those  of  the  note  given  up  to  Mr. 
Alexander  and  the  sum  of  965  collected  from  Welch  pend- 
ing this  suit.  The  defendant  admits,  it  is  true,  that  the- 
plaintiff  paid  him  8345  on  account  of  the  debt  to  Ram- 
sour,  as  mentioned  in  the  bill ;  and  he  says  he  duly  ap- 
plied it  to  that  debt.  But  he  denies,  that  either  of  his 
suits  against  the  plaintiff  concerns  that  debt,  except  the 
small  sum  of  about  840,  included  in  the  bond  of  Decem- 
ber 1^2.  He  states  positively^  that  the  plaintiff  owed 
two  debts,  of  nearly  the  same  amount— the  one,  to  Raiu- 
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Bontf  and  the  other  to  Henderson,  and  that  he,  the  defen* 
dant  was  surety  for  both,  and  that  although  the  plaintiff 
furnished  the  means  of  nearly  paying  the  former,  yet  that 
he  did  not  pay  any  thing  to  Henderson,  but  that  the  de« 
fendant  paid  the  whole  debt  to  him,  and  that  it  was  for 
that  debt  and  not  the  one  to  Ramsour,  that  the  plaintiff 
gave  the  defendant  a  bond  for  9345  59,  March  10th  1839, 
and,  the  mortgage  of  the  same  date.  As  the  two  debts^ 
were  so  nearly  of  the  same  amount,  possibly,  after  so  long 
a  time,  one  of  the  parties  may  be  under  some  mistake  on 
this  point.  The  plaintiff  treats  the  case,  as  if  there  were 
but  one  debt,  originally  due  to  Henderson  and  transfered 
to  Ramsour;  while  the  answer  is  distinct  and  positive, 
that  they  were  different  debts,  and  that  the  defendant 
paid  both.  That  is  sufficient  upon  the  present  motion,  as 
the  answer  is  taken  as  true.  But  it  is,  moreover,  to  be 
observed,  that  the  answer  derives  support  on  that  point 
from  the  statement  in  the  bill,  that  the  defendant  took 
up  the  plaintiff's  note  from  Ramsour,  while  ip  the  mort-* 
gage  of  the  the  horses  and  library,  the  plaintiff  says,  that 
the  debt  to  Henderson,  was  then,  March  10th  1839,  in 
judgment,  and  execution  out* 

As  to  the  other  debts,  the  answers  arc  equally  explicit. 
The  defendant  says,  the  plaintiff  was  mistaken  in  suppo* 
sing  that  he  was  sued  on  his  bond  to  John  Motz  deceas- 
ed,  which  he  admits  to  have  been  included  in  the  settle. 
ment  of  December  10th  1813,  on  which  the  bond  for  9426 
was  executed.  And  as  to  this  latter  bond  the  answers 
deny  explicitly  and  peremptorialy  every  allegation  in  the 
billy  calculated  to  weaken  its  obligation,  as  a  bond  fairly 
obtained  for  a  balance  ascertained  to  be  due  on  a  full  and 
final  settlement,  and  certainly  the  circumstance  that  co, 
temporaneously,  tho  plaintiff  placed  in  the  defendants 
hands  bonds  as  a  collateral  security,  and  the  terms  in 
which  he  took  the  defendant's  receipt  therefor,  go  far  to 
give  color  and  credit  to  those  statements  in  the  answer, 
independant  of  the  fact  that  the  sum  due  to  the  defendant 


S4S  SUPREME  COURT. 

Edaey  p.  Mots. 

was  even  larger  than  the  amoant  of  the  bond,  as  he 
swears  in  each  of  his  answers.  For  the  defendant  sets 
oat  the  particulars,  as  he  recollects  them,  shewing  a  baU 
anee  to  him  of  upwards  of  9200,  if,  after  crediting  the 
plaintiff  with  the  bond  for  8426,  he  be  also  credited  with  the 
defendant's  debt  to  James  M.  Edney.  In  fine,  upon  the 
answers  both  the  bonds  to  the  defendant  were  justly  due* 
The  imputation  of  laches  in  regard  to  the  bonds  to  be 
collected  is  also  rebutted,  not  only  by  the  statements  that 
the  defendant  duly  employed  Attorneys  to  attend  to  the 
business,  but  that  in  fact  the  debtors  were  insolvent,  and 
that  nothing  oould  be  got  from  them,  except  the  sum  of 
$65  from  Welch ;  for  which  it  is  admitted  the  plaintiff  is 
entitled  to  credit  at  the  period  of  taking  the  judgments. 
The  defendant  is  further  accountable,  at  least  for  the  pre* 
seat,  for  the  bond  for  840  and  interest  thereon  from  De* 
cember  10th  1842,  which  he  surrendered  to  Mr.  Alexan* 
der,  as  he  did  so  without  consulting  the  plaintiff  and  he 
does  not  show  that  Mr.  A's  claim  to  it  was  well  founded* 
As  to  the  $65  the  injunction  ought  to  be  perpetuated,  and 
as  to  the  840  and  interest,  it  should  be  continued  and  at  the 
hearing  the  defendant  may  establish,  if  he  can,  either  that 
the  bond  belonged  to  Mr.  Alexander,  or  that  the  obli* 
gors  in  that  also  were  insolvent.  With  these  exceptionst 
we  think  the  injunction  should  have  been  dissolved  with 
costs,  and  to  that  effect  a  certificate  must  be  sent  to  the 
Court  of  Equity.  The  plaintiff  must  pay  the  costs  in  this 
Court. 

Pn  CuauK.  Ordered  accordingly. 
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THE  SOLICITOR  ON  THE  RELATION  OF  MARVILL  MLLS 
AND  AU  99  COLUMBUS  MILLS  AND  AL. 

WhtTOf  under  aathority  conferred  by  an  Aet  of  AMembljt  coinmiiBionen  are 
appointed  by  a  Coanty  Conrt  to  lay  off  a  Connty  seat  4^.,  a  Coort  of 
Eqatty  has  no  power,  on  the  complaint  of  relatore  tbroiif  b  the  iolicitery 
ttot  allefinf  that  any  prirate  irremediable  injury  «  to  ba  done  to  tbeai  t» 
interfere  with  the  proceedinga  of  snch  commiaeioiierfc 

If  raoh  eommiaeionen  ara  f  uilty  of  any  breach  or  omiMion  of  doty  towanli 
the  public,  the  Courts  of  common  law,  through  the  high  officeis  of  the 
State,  will  afford  relief  by  a  writ  of  mandamtu  or  9110  toerrente. 

Appeal  from  an  interlocutor}'  order  of  the  Court  of 
Equity  of  Rutherford  Countyi  at  the  Spring  Term  I84S, 
his  Honor  Judge  Battlb  presiding. 

The  Legislature  at  the  last  Session  established  the 
County  of  Polk ;  and  by  a  supplemental  Act  directed*  that 
a  tract  of  land,  containing  not  less  than  100  acres^  should 
be  purchased  and  a  conveyance  taken  to  the  chairman 
of  the  County  Court  and  his  successors  in  office  for  the 
use  of  the  County ;  upon  which  a  town  should  be  laid  off, 
where  the  Court-house  and  Jail  should  be  erected  and 
the  Courts  should  be  held  after  the  completion  of  the 
Courthouse;  and  appointed  William  S.  Mills,  James 
Blackwell,  Jonathan  King,  Dr.  C.  Mills  and  William  P. 
Jones,  commissioners  to  locate  the  said  County  seat  at  or 
within  five  miles  of  the  residence  of  Murrell  Mills,  and  to 
purchase  and  take  a  conveyance  for  the  land.  By  other 
parts  of  the  Act,  the  first  term  of  the  County  Court  was 
fixed  on  the  6th  Monday  after  the  6th  Monday  of  Decern* 
ber  1846,  and  the  Court  was  required  at  the  first  session 
to  appoint  five  commissioners  to  lay  off*  the  lots  of  the 
town,  and,  after  selecting  those  requisite  for  public  xmt% 
to  sell  at  auction  the  others  at  such  time  and  after  such 
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notice  as  the  Court  might  direct,  upon  a  credit  of  one  and 
two  years ;  and  the  proceeds  of  the  sale  were  appropria* 
ted  to  building  a  Court-house  and  jail. 

The  present  proceeding  is  an  information  by  the  solici- 
tor for  the  State  for  the  seventh  circuit,  filed  in  the  Court 
of  Equity  for  Rutherford  County,  upon  the  relation  of 
Marvill  Mills  and  William  Taber  for  themselves  and 
on  behalf  of  the  other  citizens  of  Polk  County.  It  charges 
that  Jonathan  King,  believing  that  a  majority  of  the 
commissioners,  from  selfish  pecuniary  motives,  had  deter- 
mined to  make  a  location  at  one  extreme  end  of  the 
County,  to  the  injury  of  the  citizens,  refused  to  act  as  a 
commissioner.  That,  after  such  refusal,  William  S.  Mills, 
Blackwell  and  C.  Mills,  agreed  upon  a  location,  known 
as**Havvkin*s  Ridge,"  and  contracted  for  a  conveyance  of 
the  land,  and  in  pursuance  thereof  procured  a  deed  to  be 
executed  to  the  chairman  of  the  County  Court  of  Polk 
and  his  successors  in  office  for  a  part  thereof  containing 
72  acres,  that  for  the  residue  thereof  no  conveyance  had 
been  as  yet  obtained  and  that,  in  consequence  of  the  right 
of  one  Wales  and  Porter  to  any  mines  or  minerals  that 
might  be  in  the  land,  a  good  title  could  not  be  had  there* 
for,  and  moreover,  that  several  of  the  bargainors  in  the 
deed  for  the  12  acres  were  married  women,  who  had  not 
fully  executed  the  same  by  acknowledgment  thereof  up- 
on privy  examication,  and  that,  in  fact,  at  the  execution 
thereof,  no  chairman  of  the  County  Court  had  been  duly 
appointed,  by  reason  that  the  day  fixed  by  the  Act  for  the 
holding  of  the  Court  was  an  impossible  one.  The  infer* 
mation  further  charges,  that,  at  a  Court  held  on  the  8th 
Monday  after  the  4th  Monday  of  December,  1846,  to- wit : 
on  the  4th  Monday  of  February  1847,  Greorge  J.  MiUs^ 
Joseph  M  Carson,  Henry  Earle,  and  the  said  Columbus 
Mills*  and  William  F.  Jones,  were  appointed  commit^ 
#ioners  to  lay  off  town  lots  and  sell  them,  as  provided  for 
in  the  Act :  That  the  majority  of  the  said  commissionert 
loused  to  proceed  Jo  lay  off  the  town  at  the  place  selec- 
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ted  by  the  other  commissionersy  upon  the  ground  that  the 
location  had  not  then  been  legally  made  :  and  that  there- 
upon William  S.  Mills,  Black  well  and  Dr.  C.  Mills  pro* 
posed  to  Jonathan  King  to  meet  them  in  conference  on 
their  duties,  and  assured  him,  that  they  had  aban* 
doned  the  location  of  ^'Hawkins'  Ridge^'and  were  willing 
to  fix  on  some  other,  more  central  and  just  to  all  the  citi* 
zens  of  the  County ;  and  that  under  this  assurance,  King 
met  those  and  the  other  commissioner  Jones,  on  the  25lh 
of  May  1847,  and  proposed  to  act  with  them,  if  they 
would  agree  in  writing  to  select  another  location  within 
certain  bounds,  which  proposition  they  refused,  and  he 
then  notified  them,  that  he  would  not  act :  That  there* 
upon  the  other  four  proceeded,  by  themselves,  to  vote  for 
the  location,  and  that  three  of  them,  William  S.  Mills, 
James  Black  well  and  Dr.  C.  Mills,  voted  for  ^'Hawkins' 
Ridge,"  and  Jones  voted  for  another  place  ;  and  that  those 
three  persons,  William  S.  Mills,  Blackwell,  and  Dr.  C. 
Mills,  fraudulently  combined  to  select  the  place  which 
they  did,  in  order  to  promote  their  private  interest  by 
having  the  County  seat  in  the  vicinity  of  their  own  lands 
and  of  a  turnpike  road  in  which  they  are  stockholders,  to 
the  injury  of  a  majority  of  the  citizens  of  the  County: 
That  '^Hawkins'  Ridge''  is  an  extensive  ridge  of  many 
hundred  acres  and  is  indefinite  ;  and  that  the  land  con* 
veyed  to  the  Chairman  of  the  Court  is  not  within  five 
miles  of  the  residence  of  Murrell  Mills,  and  is  within  two 
miles  and  a  half  of  one  extreme  of  the  County. 

The  information  further  charges,  that,  after  the  selec- 
tion made  on  the  25th  of  May,  four  of  the  commissioners 
appointed  by  the  County  Court,  namely,  Messrs.  Carson, 
G.  Mills,  Earle,  and  Jones  met,  and,  without  the  sanction 
or  co-operation  of  the  others,  George  J.  Mills,  laid  off  th^ 
town  on  the  lands  so  selected  and  purchased  by  the  first 
set  of  commisstoners  and  had  advertised  the  lots  for  sale 
on  the  21st  of  July,  1847,  the  bill  being  filed  on  the  lOth 

of  the  same  month :    That  by  a  sale  of  the  lots  on  that 
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day  irreparable  injury  would  be  done  to  the  citizens  of 
the  County,  because,  from  the  doubts  generally  enter* 
tained  of  the  legality  of  the  location,  the  sufficiency  of  the 
title  to  the  land,  and  of  the  validity  of  the  appointment  of 
the  commissioners  and  of  their  authority  to  make  the  sale, 
the  lots  would  sell  much  lower  than  under  different  cir* 
cumstances  they  would ;  and  that,  consequently,  there 
would  be  a  necessity  for  taxation  on  the  citizens  of  the 
county  for  the  erection  of  the  public  buildings,  and  the 
Justices  of  the  County  Court  under  a  mistaken  notion  of 
their  duty  would  levy  a  tax  for  that  purpose  ;  and  that 
the  actings  of  the  said  commissioners,  under  the  color  of 
authority,  tend  to  mislead  the  citizens  of  the  County,  to 
engender  excitement  and  litigation,  and  to  the  imposition 
of  additional  taxes,  and  defeat  the  object  of  the  Legisla* 
ture  in  establishing  the  County,  namely,  that  the  County 
seat  might  be  convenient  to  all  the  citizens  of  the  County. 
The  prayer  is  for  an  injunction  to  the  commissioners 
George  J.  Mills,  Columbus  Mills,  William  F.  Jones, 
Joseph  M.  Carson  and  Henry  Earle,  to  restrain  them  from 
selling  or  in  any  way  disposing  of  the  town  lots  or  other- 
wise acting  as  commissioners  under  the  said  appoint* 
ment.  The  injunction  was  granted  upon  the  bilK  as  pray- 
ed. At  the  succeeding  term  the  defendants  answered, 
except  George  J.  Mills,  who  allowed  the  bill  to  be  taken 
pro  confesso ;  and  upon  their  answers  the  other  defen- 
dants moved  to  dissolve  the  injunction,  insisting,  more* 
over,  that  there  was  no  ground  of  equity,  on  which  the 
bill  coukl  be  sustained,  and  that  it  was  improperly  filed 
in  the  name  of  the  Solicitor,  instead  of  that  of  the  Attor- 
ney General :  that  the  Court  of  Rutherford  had  no  juris- 
diction of  the  cause,  as  the  land  was  in  Polk  and  all  the 
parties  lived  there.  The  Court  refused  to  dissolve  th^ 
injunction,  but  allowed  the  defendant  to  appeal. 

GaitheTf  Baxter  and  Edney^  for  the  plaintiff 
N.  W*  Woodfin  and  Bynum^  for  the  defendants. 
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RcjFFiN,  G.  J.  The  answers  filed  fully  remove  the  im* 
patation  upoa  the  integrity  of  the  commissionerSy  and 
meet  the  allegations  respecting  the  defects  in  the  title  and 
conveyance,  and  the  inconvenience  of  the  place  solicited 
to  the  mass  of  the  people  of  the  county,  and  npon  the 
merits  of  the  case  seem  clear  for  the  defendants,  accord* 
iDg  to  the  answers.  It  appears,  however,  that  there  was 
a  mistake  in  the  act  in  naming  the  person,  at  whose 
hoarse  the  County  Courts  were  to  be  held  and  within  five 
miles  of  whose  residence  the  county  seat  was  to  be  fixed 
by  calling  him  Mttn^el  Mills,  when  there  is  no  such  per* 
son  m  the  County,  and  the  answers  state  that  MaruUl 
Mills  was  meant.  That  circumstance  and  the  singular 
mistake  respecting  the  periods  for  holding  the  Courts 
create  the  only  difficulty,  that  could  be  raised  in  the  casci 
by  giving  colour  to  the  doubt,  as  to  the  power  of  the  jus* 
tices  to  hold  u  Court,  appoint  a  chairman  and  the  com* 
missioners,  or  do  any  other  acts.  We  do  not  think  there 
is  a  great  deal  in  an  objection  of  that  kind,  when  urged  in 
opposition  to  the  entire  administration  of  justice  or  the 
existence  of  any  judicial  tribunal  in  a  County.  But  the 
court  does  not  deem  it  necessary  to  discuss  those  ques* 
tionSyHor  to  advert  to  the  answers  particularly,  or  to  the 
other  objections  taken  in  the  Court  below,  one  of  them 
excepted,  because  oti  that  our  opinion  is  clear,  that  the 
bill  will  not  lie.  It  is,  that  this  is  a  subject  not  cognizap 
ble  in  a  Court  of  Equity.  It  is  an  attempt  to  restrain 
public  agents  in  the  discharge  of  a  public  duty  fi^om  per* 
forming  their  office,  because  they  are  acting  or  supposed 
to  be  acting  so  unfaithfully,  corruptly,  and  illegally  to 
the  detriment*  not  of  any  individual  in  particular,  but  of 
the  public  at  large,  or  of  a  county  at  least.  There  is  no 
such  jurisdiction,  we  think.  If,  indeed,  persons  acting 
under  a  statute  as  commissioners  to  lay  out  a  road,  for 
example,  or  perform  any  other  function  of  the  like  na* 
tare,  nnoecessarily  and  improperly  encroach  upon  the 
rights  and  property  of  the  citizen,  or  erect  a  nuisance  to 
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his  annoyance  and  injury,  doubtless  a  Court  of  Equity 
wilU  at  the  suit  of  the  citizen,  protect  bim  by  injunction. 
For  the  color  of  a  public  appointment,  though  conferred 
eren  directly  by  the  Legislature,  cannot  justify  private 
wrong,  nor  induce  the  Court  to  xvithhold  its  power  of  pre- 
ventive justice  in  anticipation  of  irremediable  mischief  to 
the  citizen,  if  the  case  be  otherwise  a  proper  one  to 
call  for  such  an  exertion  of  the  power  of  the  Court* 
But  here  no  erne  complains  of  any  such  impending 
injury;  but  the  gravamen  of  the  bill  is,  that  the  Court 
is  to  be  placed  at  a  point,  not  as  convenient  to  a  ma* 
jority  of  the  citizens  as  it  might  be,  and,  secondly,  that 
owing  to  certain  doubts  of  the  legality  of  the  pro* 
ceedings,  in  making  the  selection  and  appointing  agents 
for  the  sale  of  the  lots,  as  good  prices  cannot  pi  obably  be 
had  for  the  lots,  as  if  these  were  no  such  doubts.  That 
is  said  to  constitute  it  a  case  of  impending  irreparable 
loss,  calling  for  the  interposition  of  the  Court  of  Equity. 
Now,  if  it  were  such  a  case  of  loss  as  that  supposed,  still 
these  relators  would  have  no  right  to  institute  this  pro* 
eeeding,  for  they  have  sustained  no  private  wrong  in 
the  matter  to  be  redressed,  nor  have  they  a  seperate  in« 
terest  to  bo  protected.  The  loss,  if  any,  is  to  fall  on  the 
public,  the  State,  or  the  County,  and  the  power  and  duty 
»f  guarding  those  interests  are  not  in  private  persons* 
undertaking  the  office  of  relators,  but  devolve  on  the  high 
officers  of  the  State,  acting  in  their  own  names  ex^officio* 
But,  if  this  were  an  information  by  the  Attorney  General 
ex^officio,  we  should  still  bold,  that  it  would  not  lie.  We 
know  not  of  such  a  jurisdiction,  and  no  instance  of  its  ex> 
ercise  has  been  cited  to  us.  The  ease  made  in  the  infor- 
mation is  one  of  usurped  public  authority,  or  of  the  ille- 
gal and  corrupt  exercise  of  a  public  power ;  acts,  which 
amount  to  offencesor  defaultSito  be  remedied  in  adifierent 
way.  The  State  does  not  come  into  the  Court  of  equity 
to  enjoin  her  officers  against  a  breach  or  omission  of  duty, 
but  she  enforces  the  performance  of  a  public  trust  by 
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mandamus  or  enquires  into  their  authority,  and  deprives 
them  of  that  usurped,  by  Quo  warranto*  That  would  have 
been  the  proper  eourse  here*  if  the  officer  charged  with 
that  duty  had,  for  reasons  affecting  the  publioi  deemed 
this  a  fit  case  for  his  ex-officio  interference,  a  thing  that 
could  hardly  be  expected  under  the  circumstance.  Equity 
can  no  more  interfere  to  prohibit  the  commissioners  from 
exercising  their  judgments  in  the  selection  of  a  place,  for 
a  County  town  and  public  buidings  or  from  raising  mo* 
Hey  for  the  erection  of  those  buildings  by  a  sale  of  the 
town  lots,  then  it  would  to  prevent  by  injunction  the  jus* 
tices  of  the  County  from  laying  a  tax  for  those  or  other 
purposes,  that  some  one  might  think  impolitic  and  pre*ju- 
dicial,  or  to  compel  them  to  levy  one,  that  might  be  ben* 
eficially  applied.  Then  commissioners  and  the  justices 
of  the  peace  in  such  cases  act  as  political  agents,  and  ar» 
answerable  criminaliter  for  corrupt  misfeazances  or  non* 
feazances,  and  may  be  enforced  to  do  their  duty  by  meant 
provided  by  the  common  law,  or  such  as  may  be  provi- 
ded  by  the  legislature.  A  chancellor  cannot  undertake 
to  interfere  with  their  political  functions,  either  to  pun* 
ish  or  prevent  the  commission  of  crimes  or  acts  that  par* 
take  of  the  nature  of  crimes,  of  public  offences  of  com* 
mission  or  omission — we  might  as  well  undertake  to  is^ 
sue  an  injunction  upon  the  ground  that  It  was  impolitio 
to  establish  the  County.  For  this  reason  the  Court  holds 
that  the  injunction  ought  to  have  been  dissolved  with 
eosts,  to  be  paid  by  the  relators,  who  must  also  pay  the 
costs  in  this  Court. 

Fer  Curiam.       Ordered  to  be  certified  accordingly. 
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• 

When  thare  wai  a  deed  lo  truet  upon  land  aud  negroes  far  the  latiafactlon 
-  of  certain  enDflaeraied  ereditort,  and  another  creditor  obtained  a  jadgment 
bafora  a  jnatiea  ag ainat  tfaa  debtor  and  lariad  oa  bia  intareat  in  tha  proparty » 
bat  did  not  have  tha  axecntion  retarnad  to  Conrt  and  a  venditioni  awarded* 
and  wharelhe  pereoual  eslate  wae  exhausted  iu  the  payment  of  the  cred- 
itors secured  in  the  deed,  bat  there  remained  a  surplus  in  the  hands  of  tha 
Imstaa  from  tha  sale  of  the  land.  Held,  that  the  levy  of  the  justice's  axe« 
cation  on  the  land  created  no  lien,  so  as  to  entitle  that  creditor  to  be  paid 
in  preference  to  other  creditors  who  had  received  snbseqnent  aasignmenta 
from  the  debtor. 

To  create  such  a  lien  and  enforce  it,  it  is  indispensable  that  there  sbonld  be 
elibctnal  process,  such  as  will  enable  the  creditor  to  make  a  sale  of  the 
property* 

The  cases  of  Harrison  ▼.  Battle,  1  Dot.  £q.  SST^JKcJtay  v.  WiUiam§,  X  Der. 
and  Bat.  Eq.  398,  Pool  y.  Glover,  2  Ired.  129,  Hall  ?.  Harris,  3  Ired  Eq. 
989,  Lash  ▼.  Oibson,  1  Mur.  266,  Huggins  ▼.  Ketehum,  4  Dej.  and  Bat 
415,Borclsfi  t.  Smith,  9  Der.  and  Bat.  34  and  Henshaw  r.  Branson,  3 
Ired.  398  cited  and  approred. 

Appeal  from  the  Goart  of  Equity  of  Lineoln  Coanty  at 
the  Spring  Term  1848. 

The  plaintiffs  are  creditors  of  Ronche  by  judgments 
rendered  by  a  Justice  of  the  Peace  ;  and  on  the  16th 
February*  1846,  executions  were  sued  out  thereon,  and 
on  the  same  day  the  constable  made  a  levy  and  return 
thereof  in  the  following  words :  *" Levied  this  execution 
on  the  defendant's  interest  in  a  house  and  lot  in  the  south 
east  square  of  Lincolnton,  also  on  two  negroes,  Rody  and 
Caroline,  and  house-hold  and  kitchen  furniture,  under 
deed  of  trust  to  Wm.  Lander,  trustee.*'  The  executions, 
judgments,  and  the  other  papers  were  returned  to  the 
ensuing  County  Court  in  March.  In  August,  1 848,  Rouche 
conveyed  to  the  other  defendant.  Lander,  the  house  and 
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lot,  negroes  and  farniture  levied  on  and  also  other  things 
upon  trust  to  sell  and  oat  of  the  proceeds  pay  certain 
enamerated  debts.  Afterwards  Rouche  paid  a  considera* 
ble  part  of  the  debts,  leaving  the  balance  dae  less  than 
the  value  of  the  negroes  and  the  price  they  brought*  at 
the  sale  hereinafter  mentioned:  on  the  lOth  and  20th 
days  of  February,  1846,  Rouche  drew  and  Lander  ac« 
cepted  orders  for  divers  sums  of  money  to  be  paid  out  of 
the  surplus  of  the  proceeds  of  sale,  after  discharging  the 
debts  therein  secured ;  and  on  Tuesday  of  the  March 
County  Court,  Lander  sold  all  the  property,  when  the 
slaves  and  other^chattels  brought  more  than  enough  to 
discharge  the  debts  mentioned  in  the  deed.  Bet  the 
trustee  claimed  the  surplus  and  also  the  proceeds  of  the 
House  and  lot,  as  applicable  to  the  said  orders,  so  drawn 
on  him  and  accepted  by  him.  The  bill  was  filed  in  March 
1847,  and  states  that,  in  consequence  of  the  sales  by  the 
trustee,  the  plaintifis  were  advised,  that  it  was  unneoes- 
sary  for  them  to  obtain  orders  of  sale  or  writs  of  ven* 
ditioni  exponas^  to  sell  the  house  and  lot,  and,  according* 
ly,  no  further  proceedings  were  had  on  the  levies  and  re* 
turns.  The  bill  charges,  nevertheless,  that  the  levies  and 
returns  created  a  lien  at  law  upon  the  interest  of  Rouche 
in  the  real  property,  and,  as  the  fund  arising  from  the 
personalty  was  more  than  sufficient  to  discharge  the 
secured  debts,  that  the^  trustee  was  bound  to  apply  that 
accordingly,  and  leave  the  realty  for  the  satisfaction  of 
the  plaintiffs,  and  that,  by  virtue  of  the  lien  of  their  exe* 
entions,  the  plaintiffs  are  entitled  to  satisfaction  in  pre* 
ference  to  the  creditors,  who  obtained  the  orders  subse* 
qnently  to  the  plaintiffs'  levies. 

The  answers  do  not  materially  vary  the  statements  of 
the  bill  and  submit  the  question  of  preference  between 
plaintiffs  and  defendants  to  the  Court.  Upon  a  hearing 
on  the  circuit  the  Court  declared,  that  the  plaintifis  ob« 
tained  a  lien  on  the  estate  or  interest  of  Rouche  in  tha 
house  and  lot  by  the  levies  of  the  executions  and  returns, 


SftS  SUPREME  COURT. 

^— — — ^— ■       ■      ■  -    II     I  «  .III  I  ■  I      »  I    ■         I  I   I  ■   I  ■   ■  ■  ^..^mm^ 

PraMi«ll  «.  Landen. 

and  that«  as  all  the  debts  secared  in  the  deed  of  trust 
ware  satisfied  or  might  be  satisfied  out  of  the  residue  of 
the  fand  in  the  trustee's  handst  the  plaintiffs  were  by  vir* 
tae  of  their  lien  entitled  to  payment  oat  of  the  proceeds 
of  the  sale  of  the  house  and  lot ;  and  that  they  were  so 
entitled  in  preference  to  the  orders  drawn  after  the  levies 
made  on  the  16th  of  February,  1840.  There  was  a  do- 
eree  aocordingly,  and  for  costs  to  the  plaintiffs,'  and  the 
defendants  appealed. 

Gftfton,  for  the  plaintiffs.  ^ 

Thompson  and  Avery,  for  the  defendants. 

RoffTTM,  C.  J.  The  Court  is  of  opinion,  that  the  decree 
is  erroneouSt  and  that  the  bill  ought  to  have  been  dis* 
missed. 

It  is  to  be  remarked  in  the  opening,  that  the  bill  is  not 
framed  with  a  view  to  satisfaction  out  of  this  fund,  as  the 
equitable  property  of  the  debtor.  If  it  had  been,  there 
are  two  decisive  objections  to  sustaining  it.  One,  that  it 
does  not  shew,  that  the  debtor  had  no  other  property,  out 
of  which  satisfaction  could  have  been  obtained  npoa  a 
legal  execution  ;  the  other,  that  where  the  fund  is  equita* 
Me,  so  that  an  execution  creates  no  lien  on  it  at  law,  the 
debtor  may  assign,  'notwithstanding  execution  sued,  Qn« 
til  the  judgment  creditor  ties  his  hands  by  filing  a  bill. 
Barriwn  v.  Battle^  1  Dev.  Eq.  587*  McKay  v.  WtUiami^ 
I  Dev.  &  Bat.  Eq.  398.  Kirhpatrick  v.  MeanSf  decided 
at  this  term.  The  bill  and  the  decree,  however,  do  not 
proceed  upon  any  such  ground,  but  wholly  on  the  idea, 
that  this  interest  of  Rouche  in  the  house  and  lot  is  such 
a  legal  estate  as  was  liable  to  be  sold  on  execution,  and 
that  the  Justice's  execution  and  the  proceedings  on  it 
created  a  lien  on  the  property.  The  cause  therefore  de- 
pends upon  the  correctness  of  that  proposition. 
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It  is  true,  and  was  so  held  in  Harrison  y.  BattlCf  and 
Pool  V.  Glover^  2  Ired.  129,  that  the  resulting  trust,  in 
such  a  case  is  substantially  an  equity  of  redemption  withia 
the  meaning  of  the  second  section  of  the  Act  of  1812,  and 
therefore  it  might  have  been  sold  upon  sl  fieri  facias  like 
any  other  lands  or  tenements  of  the  debtor;  and  that 
writ  binds  it;  or  creates  a  lien  on  it,  from  the  time  of  exe- 
cution sued.  Hall  v.  Harris  3  Ired.  £q.  280.  We  agree 
likewise,  that,  when  execution  has  been  sued  and  a  lien 
thereby  created,  the  Court  of  equity  as  was  said  in  Harris 
son  V.  Battle^  and  McKay  v.  Williams  will  entertain  a  bill 
asking  it  to  exercise  a  jurisdiction,  ancillary  to  the  law,  and 
enquire  into  the  incumbrancy  and  clear  the  estate  there- 
from, or  decree  a  sale  under  the  direction  of  the  Court, 
and  out  of  the  proceeds  satisfy  the  prior  encumbrance 
and  then  the  demands  of  the  execution  creditors.  For 
although  the  creditor  may  proceed,  at  once,  to  a  sale  un« 
der  execution,  because  the  statute  gives  him  the  power, 
yet  it  is  most  beneficial  for  all  parties  that  the  debtor^s 
real  interest,  the  value  of  the  equity  of  the  redemption, 
may  be  ascertained  by  an  enquiry  into  the  amount  and 
justice  of  the  mortgage  debts,  and  the  estate  brought  to 
sale  with  a  clear  title.  The  whole  question  in  the  case 
is,  then,  whether  the  plaintiff  before  their  bill  filed  had 
obtained  a  lien,  in  a  just  and  legal  sense  by  their  execa- 
tions.  If  they  had,  they  would  undoubtedly  have  been 
entitled  to  a  decree  to  have  a  sale  of  tho,  premises  for 
their  satisfaction ;  and,  if  they  had  not  such  a  lien,  they 
could  not  have  had  a  decree  for  a  sale,  and,  of  course, 
cannot  have  one  for  satisfaction  out  of  its  produce*  It  is 
a  question,  indeed,  whether  the  lien,  supposing  it  to  have 
been  created  by  executions  and  levies,  would  subsist  af- 
ter the  sale  of  the  whole  property  by  the  trustees ;  and,  if 
so,  whether  it  does  not  continue  on  the  property  itself  and 
against  the  purchaser  at  the  trustee's  sale,  rather  than  on 
the  proceeds  of  that  sale.    But  with  none  of  those  points 

are  we  disposed  to  meddle  now,  because  we  are  of  opin- 
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ioDf  that,  supposing  the  plaintiffs  to  have  in  this  Court 
the  same  rights  against  the  money  in  the  hands  of  the 
trustee,  which  they  had  against  the  equity  of  redemptioa 
in  the  bouse  itself,  they  cannot  have  any  relief,  because 
we  hold,  that,  the  plalntiflfs  never  had  a  lien  on  the  pro- 
perty itself  or  the  equity  of  redemption,  and  therefore 
can  have  no  right  to  call  for  the  proceeds  of  the  sales, 
whether  such  proceeds  be  deemed  the  subject  of  either 
the  legal  or  equitable  demand  of  the  maker  of  the  deed. 
The  term,  lien,  when  used  in  reference  to  an  execution, 
expresses  the  right  of  the  creditor  to  obtain  payment  by 
force  of  that  process  by  a  sale  of  the  debtor's  property, 
80  as  to  divest  the  property  out  of  the  debtor  or  his  alienee. 
It  may  not  only  be  created  inpresenti  by  suing  the  process, 
but  it  may  by  relation  be  carried  back  to  a  prior  time,  as 
from  the  teste  or  from  the  judgment.  But  to  create  the 
lien  and  enforce  it,  it  is  indispensable  that  there  should  be 
effectual  process  such  as  will  enable  the  creditor  to  make 
a  sale  of  the  property.  That  is  always  the  case  with  a 
fieri  facias  duly  issued  from  a  Court  of  record.  But  it  is 
not  so  with  respect  to  that  process,  when  issued  by  a  jus- 
tice  of  the  peace.  It  only  binds  personal  property  from 
the  time  of  the  levy,  and,  in  respect  to  land,  it  does  not 
bind  it  at  all,  in  the  sense  of  enabling  the  creditor  to  have 
a  sale  under  it.  The  statute  directs,  that  a  justice  of  the 
peace  shall  not  issue  an  execution  immediately  agaiast 
land ;  but  that  it  shall  command  the  oiBcer  to  make  the 
money  of  the  goods  and  chattels  of  -the  party  cast,  and, 
for  want  of  goods  and  chattels  to  levy  on  the  lands  and 
tenements.  It  further  requires  the  officer  to  make  return 
thereof,  setting  forth  the  money  he  has  made  of  the  goods, 
and  what  land  he  hets  levied  on,  and  enacts,  that,  upon 
such  return,  the  land  levied  on  shall  by  order  of  the  Coun- 
ty Court  be  sold  by  the  sheriff,  as  on  a  venditioni  exponas. 
When  the  order  of  sale  is  made  in  the  County  Court,  and 
is  acted  on  by  the  plaintiff  by  duly  suing  execution 
thereof,  it  has  been  held  that  the  lien  has  relation  to  the 
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levy  by  the  constable,  determining  the  preferen9e  be- 
tween other  execution  creditors,  whether  they  obtained 
judgments  in  or  out  of  court.  Lash  v.  OibsoUf  I  Murp. 
266,  Huggins  v.  JTetoAvm,  4  Dev.  and  Bat  415.  We 
doubt  not,  that  it  has  the  like  relation  in  restraint  of  the 
debtor's*  own  alienation.  But  it  would  seem,  that  there 
can  be  no  relation  for  any  purpose,  nor  any  lien  created 
by  the  execution  of  the  justices  merely,  unless  the  party 
complete  it  by  obtaining  on  it  an  order  of  the  Court  to 
sell,  and  taking  execution  ou  the  order,  for  until  that  be 
done,  it  cannot  be  known,  that  it  ever  will  be  done,  or 
that  it  could  be  done.  The  debt  may  have  been  dischar- 
ged, or  it  may  be  that  the  County  Courts  may  find  such 
defects  in  the  process  or  the  return  as  will  prevent  the 
making  of  an  order  to  sell.  Until  the  order  to  sell  and  ex- 
ecution thereon,  there  is  not  such  final  process  as  will 
authorize  the  party  to  sell  or  create  an  effectual  lien. 
But  this  case  does  not  require  even  a  rule  to  that  extent 
to  be  laid  down,  because  the  plaintiff's  have  not  only  not 
issued  nor  obtained  an  award  of  execution,  but  it  is  clear, 
that,  upon  the  returns  of  the  constable  they  never  can 
rightly  obtain  such  order  or  process.  For  the  return 
states  a  levy  on  certain  personal  property,  and  does  not 
shew  any  disposition  of  that,  nor  shew  that  there  is  no 
other  personal  property,  and  on  such  a  return  the  Court 
ought  not  to  make  an  order  of  sale,  and,  it  is  to  be  pre« 
sumed,  would  not.  Borden  v.  Smithf  3  Dev.  and  Bat.  84, 
Henshaw  v.  Branson^  3  Ired.  298.  It  neither  appears  by 
the  return,  nor  even  in  the  bill,  that  the  debtor's  goods 
would  not  pay  the  debt :  and  therefore  the  plaintiffs  do 
not  entitle  themselves  to  execution  against  the  realty, 
much  less  shew  such  on  one  as  would  authorize  a  sale. 
Consequently,  they  came  here  prematurely,  at  all  events, 
and  the  decree  must  be  reversed  and  the  bill  dismissed, 
with  costs  in  both  Courts. 

Per  Curiam.    Judgment  reversed  and  venire  de  novo. 
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MARY  HOWELL  vt.  JOHN  HOWELL  A  AU 

Where  «■  execator  h^d  snented  to  a  legacy  of  penoDal  property  to  A.  mi 
deliTered  the  property  to  her,  and  afterwardi  obtaioed  an  order  of  Court  to 
•all  the  property  for  the  payment  of  debto  of  the  toauter,  Htld,  that  A'e 
rifht  to  the  property  was  eompleto  at  ]aw»  that  the  had  a  foil  legal  remady 
for  any  injary  and  therefore  had  no  right  to  apply  to  a  Govt  of  Eqvity  fSw 
an  injaaction  to  prevent  the  apprehended  trespan* 

A  Coart  of  Equity  will  not  interfere  to  prevent  a  treapav,  except  where  the 
damage  weald  be  irreparable. 

CausQ  removed  from  the  Court  of  Eqaity  of  Cleaveland 
Cofinty,  at  the  Fall  Term  1845. 
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The  bill  was  filed  in  the  Court  of  Equity  for  the  County 
of  Cleaveland  at  Spring  Term  1844.  It  alleges,  that 
about  the  year  1828,  John  Howel  died,  leaving  a  last  will, 
in  which  the  defendants  were  appointed  executors :  that 
soon  thereafter  they  proved  the  will  and  qualified :  thaf, 
among  other  things,  the  will  contained  a  bequest  of  cer- 
tain negroes  to  the  plaintiff  for  her  life,  remainder  to  the 
children  of  the  testator :  ihat  soon  after  they  qualified, 
the  executors  assented  to  the  legacy,  and  delivered  the 
negroes  to  the  plaintiff,  who  has  had  them  in  her  posses* 
sion  ever  since. 

The  bill  further  alleges,  that  in  January  1844,  the  de* 
fendants,  upon  a  false  allegation  of  debts  outstanding 
against  the  estate,  by  an  ex  parte  application  to  the  Coun- 
ty  Court,  obtained  an  order  of  sale,  and  were  about  to 
take  the  negroes  and  sell  them  :  that  the  plaintiff  is  old 
and  infirm,  and,  in  all  probability,  her  estate  will  deter- 
mine by  her  death  before  an  action  at  law  for  the  injury 
could  be  terminated.  The  prayer  is,  that  the  defendants 
be  enjoined  from  taking  the  negroes  and  selling  them. 

The  defendants  answered,  a  reference  was  made  to  as- 
certain the  debts  of  the  testator ;  exceptions  were  filed ; 
and  the  case  was  set  for  hearing  and  removed  to  tbia 
Court  for  trial  by  consent. 

Bynum^  for  the  plaintiff. 
Quionf  for  the  defendants. 

FxAJtsoN,  J.  The  defendants  move,  in  this  Court,  to  dis- 
miss the  bill  for  want  of  Equity. 

We  think  the  motion  must  be  allowed. 

The  assent  of  the  executors  vested  the  legal  title  in  the 
plaintiff.  If  the  defendants  take  the  negroes  and  sell 
them,  there  is  a  clear  and  adequate  remedy  at  law  by  an 
action  of  trespass,  trover  or  detinue.  The  death  of  the 
plaintiff,  preceding  such  action,  would  not  prevent  a  re- 
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covery,  by  her  personal  representative,  of  damages,  com* 
mensarate  with  the  valae  of  her  estate  and  the  injury 
done.  So  that  the  damages,  which  the  plaintiff  seems  to 
apprehend,  cannot  in  the  proper  sense  of  the  word  be  con- 
sidered ^'irreparable,"  as  in  the  case  of  ornamental  shade 
trees,  the  value  of  which  cannot  be  measnred  by  dollars 
and  cents ;  or  a  mine,  the  value  of  which  cannot  be 
known. 

The  case  presents  the  naked  question,  will  a  Court  of 
Equity  interfere  to  prevent  a  trespass,  when  the  damage- 
is  not  'Mrreparable."  This  Court  has  never  claimed  or 
exercised  such  a  jurisdiction. 

The  bill  must  be  dismissed  with  costs,  it  being  a  general 
rule,  that  a  plaintiff,  who  files  a  bill,  which  has  no  Equity* 
must  pay  the  costs. 

FcR  Curiam*  Bill  dismissed  with  costs*. 
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WILLIAM  O.  PAUOOraY  ADM'r.  &a  vt .  THOMAS  REDDICiL 

Wli«Q  A.  bad  been  abseiit  mad  not  beard  from  for  MYen  yean,  and.  on  the 
presumption  of  his  death»  administration  was  granted  to  B.,  and  B.  broogbl 
a  bill  against  C,  who  had  been  an  agent  of  A.,  praying  for  an  accoont  of 
What  he  had  reoelted  as  agent  and  payment  of  any  balance  in  his  hands, 
•ad  C.  i»  his  aiswer  staled,  that  from  A's.  wanderiog  habits,  H  was  jast 
as  probable  he  was  ali?e  as  dead ;  the  cause  beiag  set  down  for  hearing 
upon  the  bill  and  answere.  It  was  held  that  when  the  Court  decreed  the 
payment  of  the  money  in  C*a  bands,  they  might  properly  anuex  as  a  con- 
AfcM  tbait  baCoM  CX  should  pay  It,  B.  should  execate  to  bim  a  bond  of  indem  • 

It  is  not  proper  in  praying  fer  process  to  call  it  the  '*PeopleV'  writ  of  Subpoe* 
Ba.    It  should  be  the  * 'States"  writ  of  Subpoena. 

Appeal  from  a  decree  of  the  Court  of  Equity  of  Gates 
County  at  Fall  Term  1846,  his  Honor  Judge  Bailey  pre- 
siding. 

In  October  1848,  the  plaintiff  filed  a  bill,  stating  that 
Hiram  Hurdle,  formerly  of  Gates,  was  entitled  to  certain 
land  and  slaves  in  that  county,  and  that,  intending  to  go 
out  of  the  State,  about  the  year  1840,  he  appointed  Red- 
dick,  the  defendant,  his  agent,  to  lease  the  land  and  hire 
out  the  negroes  during  his  absence,  and  put  him  in  pos- 
session for  that  purpose  :  That  after  making  the  appoint- 
ment Hurdle  disappeared,  and  had  not  since  been  heard 
from  ;  and  that  at  May  term  1847,  the  County  Court  of 
Gates  granted  administration  of  his  estate  to  the  plain- 
tiff. The  bill  further  stated,  that  the  defendant  accepted 
the  agency,  and  had  continued  to  act  under  it  up  to  the 
filing  of  the  bill  and  had  received  considerable  profit 
therefrom.  The  prayer  was  for  a  division  and  account, 
and  a  decree  for  a  delivery  of  the  slaves  to  the  plaintiff, 
and  payment  of  the  money  that  might  be  found  due  for 
rents  and  hire. 
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The  answer  admitted  the  defendant's  agency,  and  set 
forth  an  account,  showing  a  balance  in  the  defendant's 
bands  of  92,334  71,  including  certain  notes  and  bonds 
held  by  him  for  some  parts  of  the  rent  and  hires.  Itsta* 
ted,  that  in  November  1839,  the  defendant  received  from 
Hurdle  a  letter  and  power  of  Attorney,  made  in  Boston 
on  the  1 1th  day  of  that  month,  authorising  the  defendant 
to  take  the  management  of  his  property,  which  had  be- 
fore been  confided  to  another  person :  that,  for  several 
years  before  that  timci  Hurdle  had  been  absent  from, 
home,  and  that  at  intervals  the  defendant  heard  from)him ; 
but  that  he  did  not  receive  any  two  letters  from  the  same 
place,  and  that  the  last  time  he  heard  from  him  was  by  let** 
ter  dated  January  2nd,  1840:  that  Hurdle  then  seemed  t6 
be  wandering  about  the  country  without  any  settled  res* 
idence  or  calling :  that  the  County  Court  granted  admin- 
istration of  his  estate  upon  the  presumption  of  his  death 
by  reason  of  his  absence :  but  that  the  defendant  believed 
it  as  probable  that  he  was  alive,  as  that  he  was  dead. — 
It  stated,  further,  that  the  defendant  was  desirous  to  set* 
tie  his  accounts  as  agent  and  deliver  the  effects  and  pay 
the  money  in  his  hands  to  any  person  authorised  to  re* 
ceive  them  and  discharge  him  ;  and  that  he  was  willing 
to  make  such  delivery  and  payment  to  the  plaintiff,  if  he 
would  duly  secure  the  defendant  from  any  claim  on  him 
by  or  under  Hurdle — whose  death  was  not  certain. 

The  plaintiff  set  down  the  cause  upon  bill  and  answer ; 
and  moved  for  an  immediate  decree  for  the  delivery  of 
the  slaves  and  securities  for  money,  and  also  for  the  pay* 
raent  of  the  balance  of  cash,  admitted  in  the  answer  ^ 
and  the  same  was  decreed  to  be  done,  whenever  the 
plaintiff  should  execute  a  bond  to  the  defendant  with 
sureties,  to  be  approved  by  the  master,  to  mdemnify  the 
defendant  against  any  claim  that  might  thereafter  be  set 
up  against  him  by  Hurdle  or  any  person  under  him,  in 
respect  to  the  estate. 
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The  plaiDtiS* subsequently  declined  giving  the  band» 
and  filed  the  present  bill  to  review  somoch  of  the  decree 
as  required  the  bond.  The  defendant  demurred^  and  up- 
on argument  the  decreee  was  affirmedi  and  the  piaintiflT 
appealed* 

Jordan  and  Heathy  for  the  plaintiff. 
No  counsel  for  the  defendant. 

KuFFiM,  C.  J»  The  security  decreed  seems  to  have  been 
under  the  circumstances,  but  a  reasonable  protection  to 
the  defendant.  There  must  always  be  nK>re  or  less  un* 
certainty  of  the  fact,  when  there  is  nothing  else  but  the 
presumption  of  death  from  the  absence  of  the  supposed 
party  deceased.  That  uncertainty  is  rendered  greater 
here  than  it  would  usually  be.  The  plaintiff  could  not  in 
the  bill  allege  the  death  postively,  but  left  it  upon  the 
force  of  the  administration,  wl^ich  was  granted  on  the 
presumption.  Besides,  he  set  down  the  cause  upon  the 
answer^  and  that  states  the  belief  of  the  defendant,  that 
Hurdle  was  as  probably  living  as  dead,  and  the  belief  ap- 
pears to  be  the  more  reasonable  from  the  previous  course 
of  life  of  that  person.  He  had  been  actually  absent  for 
many  years  before  1840,  during  which  he  sometimes,  but 
seldom,  wrote  home;  and  he  seems  to  have  had  no 
family,  fixed  abode,  or  regular  calling.  He  may,  then,  be 
yet  alive ;  or,  which  is  as  probable,  if  dead,  he  may  have 
made  a  will  abroad,  which,  as  he  was  a  stranger,  has  not 
hitherto  come  to  light.  Just  at  the  close  of  seven  years, 
these  are  more  than  mere  possibilities.  If  this  person  be 
either  living  or  has  made  a  will,  the  administration  grant- 
ed to  the  plaintiff  is  absolutely  void,  and  the  defendant 
would  be  chargeable  again  for  the  effects  to  Hurdle  or 
bis  executor.  For  the  jurisdiction  to  grant  administra* 
tion  arises  only,  where  the  person  is  dead  and  has  left  no 
will.    Graysbrook  v.  Fax^  PI.  276.    Allen  v.  DwtdaM,  3 


DECEMBER  TERM,  1848.  SM 

.^^— .     1.  1——^      1^         .IIP        ■■■    ■■  ■— «—    ■  .  ■  I  -I  ■  ■■■1.  1  mm 

Daaghlry  v.  R0ddick. 

T.  R.  125.  It  is  trae,  if  the  plaintiff  had  thoaght  proper 
to  sue  at  law»  that  be  could  have  recovered,  unless  the 
defendant  could  have  shown  that  the  supposed  intestate 
was  in  fact  alive,  or  had  made  a  will.  The  reason  is, 
that  the  judgments  of  courts  of  law  are  absolutPt  and  they 
cannot  give  conditional  judgments  nor  provide  indemni« 
ties.  But  the  jurisdiction  of  the  Courts  of  equity  is  not 
so  straitened,  and  allows  all  proper  protection  to  be  pro- 
vided against  any  loss  that  may  arise  to  a  suitor  fro;ii 
any  act,  which  the  Court  requires  him  to  perform. 
It  is  a  power  often  usefully  exercised.  Money,  for  in<* 
stance,  is  frequently  directed  to  be  paid  to  a  party  upon 
bis  apparent  right  to  it  in  a  particular  stage  of  a  cause,  be* 
fore  the  right  is  conclusively  determined — as,  upon  the 
dissolution  of  an  injunction  of  a  judgment  at  law,  upon 
his  engagement  to  make  it  good,  if  it  should  be  so  de* 
creed  in  the  progress  of  the  cause.  So,  in  the  case  of  lost 
bonds  or  notes,  the  creditor  may  recover  absolutely  at 
law,  if  ho  can  make  out  his  case  there*  But  if  he  sue  in 
the  Court  of  equity,  he  is  always  required  there  to  give 
an  indemnity,  unless  the  destruction  of  the  instranieat 
be  admitted.  In  the  present  case,  if  Hurdle  be  really 
dead  intestate,  the  plaintiffcan  sustain  no  inconvenienea 
from  the  bond.  But  as  that  is  uncertain,  the  risk  ought 
to  be  bortie  by  the  plaintiff,  who  will  have  the  fund,  and 
be  ought  not  to  throw  it  on  the  defendant,  after  taking 
the  effects  from  him. 

The  Court  deems  it  a  duty  to  notice  a  departure  in  the 
bill  from  the  common  prayer  for  process  by  calling  it 
*Hhe  People's  writ  of  subposna.  This,  though  a  very  tri- 
vial matter  in  itself,  requires  correction,  as  we  know  not 
what  other  liberties  persons  might  take  with  the  settled 
and  proper  forms  of  pleadings,  if  this  were  passed  over 
silently.  The  constitation  requires  that  all  writs,  like 
commissions  and  grants,  should  run  in  the  name  of  ''the 
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State  ;**  and  that  is  aathority  sufficient,  one  would  sup< 
pose,  in  favor  of  the  precedents. 

Prr  Curiam.  Decree  afErmed  with  costs* 


KISANT  RABY  v$   WILLIAM  J.  ELLISON. 

■ 

Where  a  testator,  after  giviof  varioas  legaciea»  directed  that  the  property 
Siv«D  to  his  wife  fthoald  be  sold  and  the  proceeds  remain  in  the  hands  of 
iha  exeoBtor /or  I Ae  heaejlt  of  A.  during  ker  lif*t  to  bo  furnioked  to  kor 
from  timo  to  time  ot  his  dioereiion^  and  at  her  death  to  be  equally  dioided 
among  all  her  children,  and  the  executor  paid  off  all  his  debts  and  the 
legacies  except  that  to  A.  Held,  that,  in  a  suit  brought  by  A.,  after  the 
death  of  tho  ezecator,  against  his  administrator,  for  an  account  and  pay- 
ment of  this  legacy  t  tho  administrator  de  bonio  non  af  the  original  testator 
was  a  nteessary  party. 

Appeal  from  a  decree  of  the  Court  of  Equity  of  Martin 
County,  at  the  Spring  Term  1848,  dismissing  the  bill  upon 
demurrer,  his  Honor  Judge  Caldwell  presiding 

The  bill  alleges,  that,  by  the  will  of  John  Wyatt,  after 
paylnent  of  debts  and  certain  specific  legacies,  all  the 
balfltnce  of  his  property,  consisting  of  land,  negroes,  &c» 
was  loaned  to  his  wife  for  life,  and  after  her  death  was 
to  be  sold  by  the  oxecutor,  and  the  money  arising  from 
the  sales,  was  to  remain  in  the  possession  of  the  executor 
for  the  benefit  of  the  plaintifi*  during  her  life,  to  be  fur- 
nished to  her  from  time  to  time  at  the  discretion  of  the 
executor ;  and  at  her  death  to  be  equally  divided  between 
all  her  children  ;  That  Lawrence  Cherry,  the  executor, 
qualified  and  took  the  estate  into  his  possession ;  paid  off 
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all  the  debts  of  the  testator ;  assented  to  all  the  legacies ; 
paid  off  all  the  legacies  except  the  legacy  dae  to  the 
plaintiff;  and  delivered  over  certain  property  to  the  wid« 
ow,  asthe  residue  to  which  she  was  entitled  for  life; 
that  the  widow  died  in  1837  ;  that  the  said  Cherry  sold 
all  the  property,  which  had  been  delivered  over  to  her, 
and  received  from  the  sale  thereof  the  sum  of  91000,  or 
other  large  sum  ;  that  the  said  Cherry  filed  no  inventory 
and  made  no  settlement  of  the  estate  of  the  testator,  and 
died  intestate  in  the  year  1846,  having  paid  the  plaintiff 
only  the  sum  of  ten  dollars  towards  her  legacey. 

The  hill  further  alleges,  that  the  testator  bequeathed,  and 
desired,  that,  if  his  executor  should  die  before  the  estate 
vras  fully  settled,  the  executor  or  administrator  of  his  ex- 
ecutor should  carry  the  will  into  execution  and  settle 
the  same  ;  that  the  defendant  had  been  appointed  admin* 
istrator  of  the  said  Cherry,  but  had  renounced  as  execu- 
tor of  the  testator,  and  declined  having  any  thing  to  do 
with  his  estate. 

The  bill  prays  for  an  account  of  the  estate  of  the 
testator,  so  as  to  ascertain  the  trust  fund,  which  was  or 
ought  to  have  been  in  the  hands  of  the  intestate  of  the 
defendant ;  that  the  amount  found  due  may  be  paid  to 
the  plaintiff,  and  for  general  relief. 

The  defendant  demurred  for  the  want  of  parties  ,*  upon 
argument  the  demurrer  was  sustained,  and  the  bill  dis- 
missed.    And  the  plaintiff  appealed. 

Rodman,  for  the  plaintiff  submitted  the  following  ar« 
gument  : 

It  seems  to  be  contended  on  the  part  of  the  defendants, 
that  the  clause  requiring  the  proceeds  of  the  sale  to  be 
paid  to  the  plaintiff  at  *'tke  discretion  of  the  executor*' 
gives  the  executor  a  beneficial  interest  in  the  legacy. 

In  answer  to  this  proposition,  see  2  Slo.  Eq.  Jur,  sec, 
IOCS.     Burt  V.  Offli/,  1  Ch.  R.  246.     1  Jarman  on  Wills, 
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335-6,  and  cases  there  cited.     Morrison  v.  Kennedy^  2 
Ire.  Eq.  279. 

It  is  also  contended  by  the  defendant,  that  an  adminis* 
trator  de  bonis  non  of  John  Wyat  is  a  necessary  party  to 
this  bill. 

This  proposition  seems  founded  on  the  idea  that  the 
fund  was  in  the  hands  of  Cherry,  the  executor,  as  execa* 
tor  simpl}%  whereas  it  is  submitted  that  the  clause  in  the 
will  constitutes  Cherry  a  legatee  in  trust — a  trustee — as 
much  as  if  Cherry  had  been  individually  named,  as  in  5 
Ire.  87,  and  not  also  appointed  executor,  and  that,  having 
once  accepted  the  trust,  it  was  incompetent  for  him  or  his 
administrator  to  renounce  it  and  he  was  and  his  adminis- 
trator is  bound  to  pay  over  to  his  cestui  que  trust.  This 
distinction  is  made  in  Byrchall  v.  Bradford.  6  Mad.  235, 
eited  Williams  on  Executor s^  860.  Etheridge  v.  Bell^  h, 
Ire.  87. 

It  is  clear  that  Cherrj^  assented  to  the  legacy  and  acted 
as  trustee,  for  he  made  payments  to  the  cestui  que  trust 
which  as  executor  simply  he  had  no  right  to  do. 

No  counsel  for  the  defendant. 

Pearson,  J.  In  answer  to  the  objection,  that  an  admin- 
istrator de  bonis  non  is  a  necessary  party,  it  was  contended 
by  the  plaintiff's  counsel  that,  as  Cherry  had  paid  off  all 
the  debts,  assented  to  the  legacies,  paid  offall  the  legacies, 
except  the  legacy  due  to  the  plaintiff,  and  delivered  over 
to  the  widow  certain  property  as  the  residue,  his  duties 
as  executor  had  terminated,  and  he  was  to  be  considered 
as  having  received  and  held,  as  trustee  for  the  plaintiff^ 
the  proceeds  of  the  property  sold  after  the  death  of  the 
widow  ;  and  that  there  was  no  more  necessity  for  having 
an  administrator  de  bonis  non  a  party,  than  there  would 
be,  if  a  third  person  had  been  trustee,  and  had  received 
the  trust  funds  from  the  executor ;  for  this  position  th* 
ca^se  of  Birchall  v.  Bradfprd,  6  Mad..  2315^  was  cited 
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If  the  amount  of  the  trust  fund  had  been  certain,  or 
been  made  certain  by  a  settlement  filed  by  Cherry,  the 
executor,  there  would  be  much  force  in  the  argument,  and 
it  would  be  sustained  by  the  case  cited.  In  that  case  the 
amount  of  the  trust  fund  was  certain,  to  wit,  £2000  ;  in 
this  case,  it  is  wholly  uncertain,  to  wit,  the  proceeds  of 
the  sale  of  what  property  may  be  left  after  paying  debts 
and  legacies  and  subject  to  a  life  estate  of  the  widow  ; 
and  to  ascertain  its  amount,  it  will  be  necessary  to  have 
a  general  account  of  the  estate  of  the  testator.  This 
general  account  is  prayed  for  and  is  necessary  to  the  re- 
lief sought.  It  is  this  which  distinguishes  the  two  cases  ; 
for  it  is  clear,  that  a  general  account  of  the  estate  of  the 
teMator  cannot  be  taken,  without  a  representative  of  the 
testator. 

There  is  another  point  of  view,  in  which  the  bill  is  de- 
fective as  to  parties.  The  plaintifTls  entitled  to  the  bene* 
fit  of  the  trust  fund  for  her  life,  at  the  discretion  of  the 
executor,  with  a  limitation  over  to  her  children. 

Several  questions  may  arise  as  to  the  extent  of  the 
plaintilT's  interest.  Will  she  be  restricted  to  the  interest 
of  the  trust  fund  during  her  life  ?  Or  will  she  be  allowed 
to  use  a  part  of  the  principal,  if  necessary  for  her  main- 
tenance ?  In  these  questions  the  children,  if  there  be  any, 
are  interested,  and  if  there  be  none,  then,  upon  failure  of 
the  limitation,  over  an  interest  will  remain  undisposed  of» 
and  an  administration  de  bonis  non  will  be  necessary  for 
its  distribution.  So  that  the  children,  il  there  be  any,  and 
the  administrator  de  bonis  non^  if  there  be  no  children, 
are  necessary  parties,  because  they  are  interested  in  and 
will  be  bound  by  the  account,  which  may  be  taken  of 
the  estate  of  the  testator,  and  because  they  are  interested 
in  the  questions,  as  to  the  extent  of  the  plaintiff's  interest 
in  the  trust  fund. 

We  concur  with  his  Honor  and  think  the  demurrer  was 
properly  sustainedi  and  that  the  bill  ought  to  be  dismissed. 

Per  Cuxiam.  Decree  affirmed; 
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Where  a  testator  bequeathes  Bank  Stock  generally,  without  saying  it  is  the 
bank  stock  he  owns,  the  beqaest  will  be  general  and  not  specific. 

Bot»  when,  after  giving  several  legacies  of  bank  stock,  in  giving  another  legacy 
of  bank  stock  he  uses  this  expression  "in  case  there  should  be  any  deficien- 
cy in  the  bank  stock,  which  I  hold  at  my  death,  as  compared  with  the 
amount  bequeathed  in  my  will  and  testament."  Held  ihat  he  meant 
the  stock  he  should  then  have,  and  therefore  the  legacies  were  specific  and 
not  general. 

Ife^J  further  that  the  bank  stock  being  insufficient  to  discharge  the  legacies, 
the  legatees  are  entitled  to  have  what  stock  there  may  be  oppliedpo  rata 
to  the  payment  of  these  legacies  and  that  the  deficiencies  are  to  be  suppli- 
'      ed  out  of  the  residue  of  the  estate. 

A  testator  directs ,  among  other  things,  as  follows  ;  "  In  case  my  Bank  Stock 
should  not  be  absorbed  in  the  payment  of  debts  which  may  come  against 
my  estate,  then  and  in  that  case  I  give  and  bequeath  to  A.  two  shares  of 
the  Bank  Stock  &c."  There  were  no  debts,  to  which  the  bank  Slock 
was  applied  but  there  was  not  stock  enough  to  satisfy  previous  legacies. 
Held,  that  this  bequest  failed,  because  of  the  failure  of  the  fund,  out  of 
which  it  was  to  come. 

When  the  same  property  is,  by  the  same  will,  given  to  two  difi^erent  legatees, 
they  take  moieties. 

The  cases  of  I>ati9  v.  Cain^  1  Ired.  Eq  304,  and  Field  v  Eaton,  1  Dcv.  Eq. 
283,  cited  and  approved. 

Cause  removed  by  consent  from  the  Court  of  Equity  of 
Cumberland  county,  at  the  Spring  Term  1S43, 

The  bill  is  filed  to  recover  from  the  defendant  Evans, 
the  executor  of  John  Kelly,  legacies  claimed  by  the  plain  • 
tiffs  under  his  will.  Mr.  Kelly,  by  will,  devised  to  his 
wife,  in  the  first  clause  of  it,  a  large  portion  of  property, 
both  real  and  personal,  among  which  aro  **the  negroes, 
Caroline  and  Henry,  children  of  Henry  and  Mary."  He 
then  goes  on  to  say:  "I  also  give  and  bequeath  to  my 
dear  wife,  absolutely,  fifty  shares  of  the  Capital  Stock  of 
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the  Bank  of  Cape  Fear."  In  ihe  same  clause  ho  gives  lo 
his  wife  for  life  two  other  negroes,  Bill  (shoe-maker)  and 
Tibhy,  and  "also  the  dividends  upon  twenty  five  shares  of 
the  capital  stock  of  the  Bank  of  Cape  Fear  "  and  after 
her  death  Bill  and  Tibby  arc  given  to  Benjamin  Rush. 

By  the  3rd  clause, "  twenty  shares  of  the  capita]  stock 
of  the  Bank  of  Cape  Fear,"  are  given  to  John  K.  McGuirc, 
and  by  the  5th  *'ten  shares  of  the  capital  stock  of  the 
Bank  of  Cape  Fear"  are  given  to  Patrick  Murphy.  The 
6!h  clause  gives  to  Frances  Casey  a  negro  slave  *'Etty, 
child  of  Henry  and  Mary,"  and  twelve  and  a  half  shares 
of  *'tlie  capital  stock  of  the  Bank  of  Cape  Fear." 

The  7th  clause  gives,  in  the  same  words  as  in  the  prc- 
ceeding  section  •*  twelve  and  a  half  shares  in  the  Capital 
stock  of  the  same  Bank  to  Andrew  B.  Casey."  The  8th 
clause  gives  to  John  Kelly  McGuire  twelve  shares  of  the 
same  stock,  and  the  18th  give  thirteen  shares  of  the  cap* 
ital  stock  of  the  same  Bank  to  Margaret  Casey.  The 
14th  clause  is  in  the  following  words :  ••  In  case  there 
s'lall  be  any  deficiency  in  the  Bank  Stock,  which  I  hold 
at  my  death,  as  compared  with  the  amount  bequeathed 
in  my  will  and  testament,  then  in  that  case,  the  amount 
limited  and  given  to  my  wife,  is  not  to  abate,  but  the  de- 
ficiency  must  fall  on  the  other  Bank  Stock  given  to  the 
other  legatees  exclusively."  To  this  will  the  testator 
has  annexed  several  codicils.  In  the  first  he  directs,  as 
follows :  "and  in  the  event  my  Bank  Slock  should  not  be 
absorbed  in  the  payment  of  debts,  which  may  come 
against  my  estate,  then  and  in  that  case,  I  give  and  be- 
queath to  my  executors  and  the  survivors  of  them,  ten 
shares  of  the  Japital  Stock  of  the  Bank  of  Cape  Fear,"  in 
trust  for  Catherine  and  Mary  Fitzharris.  This  legacy  is 
claimed  by  these  legatees  to  be  made  up  to  them  out  of 
the  general  residue  of  the  estate — the  particular  fund 
having:  failed.  The  Bill,  after  setting  forth  the  above 
legacies,  in  substance,  states,  that  the  testator,  at  the 
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time  of  his  death,  had  but  117  shares  of  stock  in  the  Bank 
of  Cape  Fear,  and  that  the  number  devised  by  him,  ex- 
clusive of  ten  shares  to  Catharine  and  Mary  Fitzharris, 
was  one  hundred  and  thirty  two  :  That  the  executor  had 
transferred  to  Mrs.  Kelly  the  fifty  shares,  given  to  her, 
and  bad  still  in  his  possession  sixty  seven.  It  further 
states,  that  there  are  no  debts  or  liabilities  of  the  testator 
of  the  nature  of  those  stated  in  the  14th  clause,  and  al- 
leges, that  the  legacies  to  the  Fiztharris  were  made  de« 
pendant  on  the  existence  of  the  fact,  that  his  Bank  Stock 
was  exhausted  by  such  claims.  The  bill  charges,  that 
the  girl  Caroline,  given  in  the  first  clause  of  the  will  to 
the  testator's  wife,  Ann  Kellyi  is  the  same  girl,  who,  in 
the  Gth  clause,  is  given  by  the  name  of  Etty  to  the  plain- 
tiff, John  K  McGuire,  in  trust  for  the  plaintiff,  Frances 
and  that,  therefore,  the  said  Ann  and  Frances  held  her  as 
tenants  in  common.  And  the  plaintiffs  insist,  that  the 
legacies  of  the  Bank  of  Cape  Fear  Stock  are  general,  and 
as  there  are  not  shares  sufficient  belonging  to  the  estate 
to  satisfy  all  the  said  legacies,  that  they  are  entitled  to 
have  the  sixty  seven  shares,  applied  pro  rata  to  their  res* 
pective  legacies,  and  that  the  residue  of  the  estate  will 
be  resorted  to,  to  supply  the  deficiencies,  as  far  as  it  will 
go ;  and  that  they  have  now  the  right  to  demand  an  ac- 
count and  settlement.  The  widow.  Mrs.  Kelly,  is  dead. 
The  prayer  of  the  bill  is  for  an  account  and  payment  of 
the  legacies. 

The  answers  admit  the  facts  set  forth  in  the  bill.  The 
defendant,  Jonathan  Evans,  executor  of  John  Kelly,  craves 
the  instruction  of  the  Court,  and  claims,  that  the  legacies 
to  the  plaintiffs  of  Cape  Fear  Bank  Stock  are  specific  and 
not  general ;  and  that  the  said  legatees  have  no  right  to 
resort,  on  failure  of  the  said  stock  to  meet  the  said  lega* 
cies,  to  the  residue  of  the  estate ;  and  that  the  legacies  to 
the  Fitzharris'  must  fail  altogether.  The  answer  of 
John  Rose  and  his  wife»  Margaret,  claims  their  legacy  as 
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a  general  one,  and  that  any  deficiency  of  stock  on  hand 
must  be  made  up  out  of  the  residue.  Jonathan  Evans  is 
the  executor  of  John  Kelly  and  the  administrator  of  Mrs. 
Kelly,  who  is  dead. 

W.  Winslow^  for  the  plaintiffs. 
Stranffe  and  Husted,  for  the  defendants. 

Nash,  J.     The  first  question,  that  presents  itself,  is  as 
to  the  nature  of  the  bequests  of  the  Bank  Stock  ;  are  they 
general  or  specific  ?     Mr.  Roper  defines  a  general  legacy 
to  be  a  testamentary  gift  of  personal  estate  generally ; 
and  a  specific  legacy  to  be  a  bequest  of  particular  things, 
distinguished  from  all  others  of  the  same  kind.     In  the 
will  of  Mr.  Kelly,  in  every  instance,  in  which  he  gives 
the  Cape  Fear  Bank  Stock,  he  uses  the  general  words,  jo 
many  shares  of  the  capital  stock  of  the  Bank  of  Cape  Fear. 
If  the  answer  to  this  question  depended  alone  upon  the 
words  used  in  making  the  bequest,  we  should,  without 
hesitation,  pronounce  the  legacies,  general.     Nor  would 
the  fact,  that  the  testator,  at  the  time  he  made  his  wilU 
had  stock  in  that  Bank  to  the  amount  bequeathed,  vary 
the  construction.     I  Rop.  on  Leg.  157.    In  order  to  have 
that  effect,  it  must  appear  upon  the  face  of  the  will,  that 
the  testator  meant  the  identical  stock  owned  by  him — 
the  intention  to  make  it  specific  must  be  clear  ;  for  Courts 
oi  Equity  incline  to  consider  legacies  general  rather  than 
gpeeific.    Thus  the  word  "my,**  preceding  the  word  "stock" 
will  sufficiently  show  the  intention.     Barton  v.  Coohe^  5 
Ves.   461.     4  Ves.  750.     Davis  ^  wife  v.  Cairis  Ex^r^ 
1  Ire.  Eq.  304.     To  render  such  a  bequest  specific,  it  is 
essential,  that  the  testator,  in  the  will,  in  connection  with 
the  bequesti  should  refer  to  the  stock  he  then  has,  or  ex- 
press the  intention,  that  it  should  come  out  of  that  stock* 
If  such  intention  does  clearly  appear  from  the  will  itself^ 
his  intention  will  make  the  bequest  specific.    1  Rop.  164. 
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Sleech  v.  Tkorington,  1  Vez.  Sr.  661.  If  the  will  of  Mr. 
Kelly  be  tested  by  the  above  rule,  it  will,  we  think,  very 
clearly  appear,  that  the  bequests  of  the  stock  are  specific. 
In  the  lUh  clause,  the  language  is  clear,  as  to  the  stock 
he  had  in  his  mind,  when  he  devised  it — his  words  are 
*'in  case  there  shall  be  any  deficiency  in  the  Bank  Stock, 
which  1  hold  at  my  death,  as  compared  with  the  amount 
bequeathed  in  my  will  and  testament,"  &c.  There  can 
be  no  doubt  what  stock  the  testator  meant.  He  raeant^ 
evidently,  the  stock  be  then  had  ;  and  if  so>  they  are 
specific  legacies — not  gonerul. 

The  second  question  submitted,  is  as  to  the  legacy  fa 
the  two  Fitzharrises.  We  are  of  opinion,  that  the  be* 
quest  fails,  because  of  (lie  failure  of  the  fund  out  of  which 
it  was  to  come.  This  bequest  is  specific  in  its  nature^ 
and  it  is  of  the  nature  of  specific  legacies,  that  when  the 
specific  fund  fails,  the  legatee  will  not  be  entitled  to  any 
satisfaction  out  of  the  pergonal  funds  of  the  testator*  1 
Rop.  150. 

The  3rd  question  is  as  to  the  negro  Caroline.  In  the 
1st  clause,  she  is  given  to  Mrs.  Kelly  under  the  name 
of  Caroline,  and  in  the  6th  she  is  given  to  Frances  Casey 
under  the  name  of  Etty.  When  the  same  property  is  by 
the  same  will  given  to  two  different  legatees,  they  take 
moieties.  So  that  one  half  of  the  value  of  Caroline  be- 
longs to  the  estate  of  Mrs.  Kelly,  and  the  other  half  to 
Frances  Casey.  Field  v.  Eaton^  1st  Dev.  Eq.  283.  An- 
other question  was  made  at  the  Bar,  as  to  the  maintain* 
ance  of  the  aged  negro  Tibby.  We  do  not  decide 
that  question,  as  it  is  one  which  arises  exclusively  be* 
tween  two  of  the  defendants,  and  with  which  the  plain- 
tiffs have  no  concern. 

Per  Curiam.  Eeclared  accordingly. 
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Tli0tt  is  m  difl^ronee  ia  tbe  conme  of  the  Coart,  upon  «a  iojauelien  to  atajf 
.  proceedings  at  law  and  a  seqaestation.  Ia  the  former  the  injunction  wilt 
be  dissolved,  upon  the  coming  in  of  the  answer,  if  the  equity  of  the  Billbe  de« 
tiled  fully  and  fairly,  and  a  dissolution  will  be  decreed.  But  in  the  case  of  * 
•eqaottittlioDt  the  right  of  the  plaintiff  to  baYo  the  property  secared,  do* 
riac  ^  litigation,  does  not  depend  upon  '*the  equity  confeewd  by  the  an- 
swer;'* and  the  Court  having  secured  the  fund,  will  keep  it  secured,  until 
the  rights  of  the  parties  are  adjudicated,  unless  the  the  application  was  im- 
providently  granted,  or  unless,  upon  the  the  coming  in  of  the  answer,  il 
appears,  taking  tbe  whole  together,  that  the  claim  of  the  plaintiff  ia  «i« 
fouidod,  or  the  seonrity,  whieh  has  bean  obtaiaed»  is  nnaeceaMry. 

Appeal  from  the  Court  of  Equity  of  Stanly  County  at 
the  Fall  Term  1S46|  from  a  decree  ordering  a  sequestra- 
tion, which  had  been  theretofore  issued  in  the  cause,  to  be 
dismissed,  bis  Honor  Judge  Settle  presiding. 

The  bill  alleges,  that  James  Coleman  died  in  the  year 
1311,  leaving  a  will,  which  was  admitted  to  probate  in  the 
County  of  Montgomery,  and  that  Elizabeth  Coleman,  his 
.  widow,]who  is  one  of  the  defendants,  being  therein  appoint* 
ed  executrix,  duly  qualified  as  such:  That,  in  the  said 
will,  a  bequest  is  made  to  Eliza  Coleman,  a  daughtei^  of 
the  testator,  of  a  negro  woman  Edy,  one  horse,  bridle 
and  saddle,  and  one  bed  and  furniture  :  that  Eliza  died 
intestate  before  she  received  any  of  the  property :  that 
Edy  had  a  child,  Ellick,  both  of  whom  are  in  the  possep- 
sion  of  the  defendant  Daniel  Stoker  :  that  the  plaititiffii 
Richmond  P.  Coleman,  James  Coleman,  Mary  McDaniel 
and  Nancy  Rosemau,  and  the  defendants,  Elizabeth  Cole- 
man and  Sally,  the  wife  of  the  defendant  Daniel  Stoker, 
are  the  next  of  kin  of  the  said  Eliza:  that  James  Cole- 
man,  for  a  valuable  consideration,  has  sold  his  iatfr- 
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est  in  the  estate  of  the  said  Eliza  to  Mathias  Mooret  one 
of  the  plaintiffs,  and  Nanoy  Roseman  has  sold  her  inter- 
est to  Daniel  A.  G.  Palmer,  one  of  the  plaintiffs :  that 
Mathias  Moore,  at  the  November  Session  of  the  Coanty 
Conrt  of  Stanly,  was  appointed  the  admioislralor  of 
the  said  Eliza:  that,  as  administrator,  he  applied  to  the 
defendants  for  the  property  bequeathed  to  his  intestate 
for  an  account  of  the  hires,  and  profits,  and  for  any  resi- 

.  doary  portion  of  the  estate  of  the  said  James  Coleman^  to 
'«fhieh  his  intestate  was  entitled ;  but  the  defendants  re- 
fused to  deliver  the  property,  or  to  render  any  aeooant, 
insisting  that  the  defendant,  Elizabeth,  had  some  years 
before  been  appointed  the  administratrix  of  the  said  E1l« 
•a  in  the  County  of  Montgomery,  and  hadp  as  admiois- 
tratrix,  taken  possession  of  ail  ber  estate,  and  had  deliv* 
ered  the  slaves,  Edy  and  Ellick,  to  the  said  Stoker,  one 
of  the  defendants,  who  now  sets  up, claim  to  them  under 
an  alleged  gift,  made  to  him  by  the  defendant  Elizabeth. 
The  bill  charges,  that  the  plaintiffs  are  not  able  to  as- 
certain, whether  the  said  Elizabeth  was  appointed  ad- 
ministratrix in  the  County  of  Montgomery,  as  alleged, or 
not,  because  the  records  of  that  County  have  been  des- 
troyed by  fire :  that  if  she  was  not  so  appointed,  the 
plaintiff  Moore,  as  administrator,  is  entitled  to  the  proper* 
ty  and  to  an  account,  to  enable  him  to  settle  with  her 
next  of  kin  ;  if  she  was  so  appointed,  then  the  plaintiffp^ 
being  entitled  to  distributive  shares^  are  entitled  to  an 
account ;  that  the  defendant.  Stoker,  at  the  time  he  re- 

'  eeived  the  negroes,  well  knew,  that  the  said  Elizabeth 
liad  tifo  property,  having  conveyed  all  she  owned  to  the 
said  Stoker :  that  they  have  no  remedy  upon  her  admin- 
istration bond«  if  she  ever  gave  one.  as  it  was  destroyed 
with  the  records  of  Mongtgomery  County,  and  no  proof 

'  can  be  made  of  its  execution  or  who  were  her  sureties  ; 
and  that  the  defendant,  Stoker,  is  a  man  of  but  little  prop- 
erty, besides  the  negroes,  and  as  he  sets  up  an  absolute 
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lo  theniv  the  plaiatifis  fear»  that  ba  will  ^bmnmit, 
ood  oarry  them  to  parts  unkaown. 

The  prayer  is  for  an  aceount,  and  that  a  writ  of  fle* 
qnestration  issne,  eotnmanding  the  sheriff  ta  take  Ahit  m^* 
groes  ittto  his  possession,  and  hold  them,  sni^eot  to  the 
order  of  the  Court,  unless  the  defendants  give  bond  l»r 
(he  forihooming  of  the  negroes.  .  . 

The  defendant  Elizabeth  died  before  she  answered**?- 
Stoker  and  wife  deny,  that  James  Coleman  loll  a  walU 
and  insbf^  th£it  he  died  intestate,  altegingi  that  Ike 
paper  writing  executed  by  him  wfts  in  operative  as.awlU 
for  the  want  of  capacity,  and  had  never  been  admitted  to 
probate.  They  allege,  that,  at  April  Term  ld£7  of  Ae 
Ceoaty  Conrt  of  Montgomery,  Elizabeth  Colemaa  was 
appointed  the  administratrix  of  Eliza  Coleman,  and  insiat 
that  the  appointment  of  the  plaintiff  Moor«  isTotdw-* 
They  insist,  that  the  legacy  to  Eliza,  if  James  Coleman 
left  a  will,  never  vested,  as  she  died  under  age  and  with* 
out  children.  The  answer  then  alleges,  that  Elizabeth 
had  in  her  possession  the  negro,  Edy,  from  tlv^  year  1342^ 
when  she  sold  Edy  and  her  child,  Eliick,  to  the  defend- 
ant ;  and  that  daring  all  that  time,  Elizabeth  claimed 
Edy,  and  Eliick,  after  his  birth,  to  be  her  own;  believed 
her  10  be  her  own,  and  exercised  acts  of  ownership  aasd 
exclusive  dominion  over  her :  that  in  lS4d,  Elizabeth  be* 
came  old  and  infirm,  and  conveyed  Edy  and  her  9on,£i)iak, 
to  the  defendant  for  a  valuable  consideration,  to  wit :  i250» 
and  an  agreement  on  the  part  of  Stoker  to  maiataiaher. 
He  denies  any  intention  of  removing  the  slaves*  and  al- 
leges, that  he  hsa property  sufficient  to  discharge  aH  hi* 
IMriliiies. 

The  defendant  Stoker  also  alleges,  that  iu  1838  the 
plaintiffs,  Mary  McDaniel  and  Richmond  P.  Coleman,  for 
valuable  consideration,  conveyed  to  him  all  their  inter- 
est in  the  estate  of  James  Coleman,  which  conveyance,  he 
allegest  includes  Edy  and  EUick ;  and  thfit  m  Noy^mJ^er 
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IM6,  ke  porchased  the  interests  of  the  plaintiffs  JamM 
Coleman  and  Mary  Roseman  in  tlie  estate  of  Jamets  Cole- 
mnn  Sr.,  and  that  the  plaintiff  Palmer,  for  a  valuable  con- 
aiderafion»  agreed  to  dismiss  the  bill  and  enter  a  retraxit* 

At  the  filing  of  the  bill,  the  plaintiffs  obtained  an  or* 
der«  directing  the  sheriff  of  Stanly  County  to  take  the 
slaves  Edy  and  Elliek  into  his  possession,  and  hold  them, 
rabjeet  to  the  order  of  the  Court,  unless  the  defendants 
entered  into  bond  in  the  penal  sum  of  81S0O,  for*the  forth- 
coming of  the  slaves.  The  defendant  Stoker  gave  tlra 
bond  accordingly. 

Upon  the  coming  in  of  the  answer,  the  defendants 
moved  to  discharge  the  sequestrationt  and  '*it  appearing 
to  the  Court,  that  the  defendants  had  sufficient  property 
to  meet  their  liabilities,  and  that  there  was  no'intentioir 
to  remove  the  property,  it  is  ordered  and  decreed,  that 
the  writ  of  sequestration  be  discharged."  From  which 
order  the  plaintiffs  were  allowed  to  appeal. 

Strange^  for  the  plaintiffs. 
WinstOttf  for  the  defendants. 

FsARSoir,  J.  The  question  is,  whether  the  motion  to 
discharge  the  sequestration  ought  to  have  been  allowed. 
We  think  it  ought  not,  and  that  there  is  error  in  the  hi* 
terlooutory  order,  appealed  from. 

The  plaintiffs  claim  to  be  entitled  to  an  account,  and 
to  a  portion  of  the  property,  as  a  part  of  the  next  of  kin 
of  Eliza  Coleman,  alleging,  that  it  was  bequeathed  to 
her  by  James  Coleman ;  that  Elizabeth  Coleman,  the 
executrix,  committed  a  breach  of  trust,  by  transferring 
the  property  to  the  defendant,  Stoker ;  and  that  they  fear 
the  property  will  be  removed,  because  the  defendants 
have  but  little  property,  and  Stoker  denies  their  right, 
and  sets  up  an  absolute  title  in  himself;  and  that  they 
will  lose  the  fruits  of  their  recovery,  if  they  should  sue- 
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ceed  in  establishing  their  claim,  unless  the  property  Is 
secured. 

The  plaintiffs,  by  this  bill,  certainly  make  out  a  prima 
facie  case,  and,  if  the  fund  be  in  any  danger^  they  have  a 
right,  by  the  practice  of  this  Court,  to  have  itseeured^un- 
til  the  hearing,  by  the  appointment  of  a  receiver,  or  by  a 
sequ^tration,  as  was  done  in  this  case,  which  is,  in  eSbcC, 
the  appointment  of  a  receiver,  but  in  a  manner  less  apt 
to  injure  the  defendants,  by  allowing  the  property  to  ba 
retained,  provided  a  bond  be  given  for  its  forthcoming. 

We  apprehend  his  Honor  fell  mto  the  error  by  not  mi* 
verting  to  the  distinction  between  a  case  like  the  preseut, 
and  the  ordinary  case  of  an  injunction  tojitay  execotion 
upon  a  judgment  at  law. 

In  the  latter  case,  upon  the  coming  in  of  the  answer,  if 
the  equity  of  the  bill  be  denied  fally  and  lairly,  the  de- 
feadant  is  entitled  to  a  dissolution  of  the  injuaotion ;  for, 
the  right  at  law  being  admitted,  a  Court  of  Equity  will 
not  interfere  with  the  legal  remedy,  except  upon  **equity 
confessed,"  or,  at  least,  ''not  denied  by  the  answer." 

In  a  case  like  that  under  consideration,  the  right  of  the 
plaintiffs  to  have  the  property  secured,  pending  the  litiiga- 
tion»  does  not  depend  upon  the  ^'equity  confessed  by  the 
answer  f  and  the  Court,  having  secured  the  fund,  wifl 
keep  it  secured,  until  the  rights  of  the  parties  are  a^judi* 
cated,  unless  the  application  was  improvideatly  graatad« 
(which  will  sometimes  be  the  case,  because,  by  our  mode 
of  proceeding,  the  application  is  an  ex  parte  one ;)  or  un- 
less upon  the  coming  in  of  the  answer,  it  appears,  taking 
the  whole  together,  that  the  claim  of  the  plaintiffs  is  un- 
founded ;  or  that  the  security,  which  has  been  obtained, 
was  unnecessary. 

Taking  the  bill  and  answer  together,  it  does  not  appear 
that  the  claim  of  the  plaintiffs  is  unfounded* 

It  is  admitted,  that  the  property  once  belonged  to  James 
Coleman.    If  he  bequeathed  the  property  to  ElisaCole- 
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ma»i  <>f  whom  the  plaintiflTa  are  a  part  of  the  next  of  Jm, 
their  rights  are  clear,  and  the  fact  that  Elizabeth  Cole- 
man administered  upon  the  estate  of  Blisa^  as  is  alleged 
by  the  defendants,  does  not  affect  their  rights,  but  merely 
Ijie  mode  of  asserting  ihem ;  iadeedy  this  fact  raises  a 
'Strong  presnmpCiont  that  Eliza  was  entitled  to  some  pr^ 
.)ierty;  olheririse,  why  take  administration  upon    her 
estate  T    And  it  is  difficult  to  conceive,  how  the  tide  of 
James  Coleman  was  ever  divested.    Eiizabeth  Coleman 
mast  have  retained  the  possession,  either  as  executrix 
rightfully,  or  in  her  own  wrong,  or  as  oas  entitled  to  a 
distributive  share  ;  and  her  long  possession  could  not  di* 
•Test  the  title,  while  the  estate  was  unrepresented;  so 
that  there  is  an  obvious  contradiction  and  want  of  fair* 
ness  in  the  defendants'  allegation  of  her  long  possession, 
and  great  hardihood  in  the  attempt  to  set  up  title  in  ber» 
*  because  she  claimed  Edy  to  be  her  own,  believed  her  to 
be  her  own,  and  exercised  acts  of  ownership  and  dominion 
over  her;**  which  circumstances  may  induce  the  belief,  ' 
that  the  defendant  Stoker,  has  been  tempted  by  the  de- 
struction of  the  records  of  the  County  of  Montgomery  to 
set  Dp  an  exclusive  claim  to  property,  which,  in  truth,  be- 
longs to  him  in  right  of  his  wife  and  the  plaintfffii,  as 
tenants  in  common  of  the  equitable  estate. 

Nor  does  it  appear,  that  the  application  to  hav^  the 
property  secured,  pending  the  litigation,  was  unnecessary. 

It  is  true,  the  defendant,  Stoker,  swears,  *Hhat  he  bas 
fnroperty  sufficient  to  discharge  all  hts  liabilities  ;*  bnt  it 
does  not  appear,  whether  he  includes  among  his  liabili- 
ties, that  of  being  called  upon  to  accoant  for  this  pfoperty. 
It  is  also  true,  that  he  denies  any  intention  of  removing 
the  property.  That  may,  or  may  not  be  so.  It  isoertain, 
that  he  sets  up  an  exclusive  claim  to  it,  and  is  not  able 
to  account  satisfactorily  for  the  manner,  in  which  Eliza- 
both  Coleman,  under  whom  he  claims,  acquired,  title, 
otherwise  than  by  a  flagrant  breach  of  trust*  whieh 
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he  must  have  known*  The  ioterlocntory  order,  dieobatg*^ 
leg  the  eequestration,  must  be  reversed,  and  the  plaiatiffe 
liave  eosts  in  tbis  Court  and  the  Court  below. 

This  Court  does  not  intend  to  intimate  an  opinioiiv  that 
the  billy  as  now  framed,  is  sufficient  to  enable  the  plain* 
tiih  to  obtain  relief.  We  de  not  enter  into  that  oonsidera* 
tion,  as  the  bill,  if  defective,  iti  open  to  ameadroent^  and 
the  case  is  now  before  us  upon  an  interlocutory  order. 

Paa  CvRiAif*  Decree  below  reversed  with  costs. 


DANIEL  A.  GILLESPIE  «  WIFE  v«.  JOHN  FOY  &  AL. 

A.  parohased  «  tract  of  land  ia  fee,  and  died  iotestate,  leaving  two  iofaot 
chUdrea,  one  of  whom  died  intestate  and  without  issue  leaving  her  brother 
B.  ber  heir  at  law.  B.  afterwards  died  intestate,  without  iwne,  moiher  m 
bfother  or  sifter.  In  his  lifetime  his  guardka  aold  the  land  under  an  ordtr 
of  the  County  Court.  B.  left  a  paternal  grand*father  and  maternal  grand- 
mother, and  also  one  paternal  aunt,  and  several  maternal  aunts,  the  chi7« 
dren  of  the  graMt-mother  by  a  second  marriage.  Held,  that  the  land 
would  have  gone  to  the  paternal  aunt,  if  it  had  not  been  sold,  and  the  pre* 
eeads  of  the  sale,  under  our  Act  of  Assembly,  must  go  in  the  Mine  way. 

Aa  to  the  persoMd  estate  of  B ,  Held,  that  the  grandiather  or  grandmotber 
lakes  te  the  eselusion  of  the  Annt. 

The  grand-fathers  and  grand-mothers,  as  to  the  personal  estate,  take  equally. 

The  ease  of  Wilker»on  v.  Brackett,  Q  Ire.  SI 5,  cited  and  appro^red. 

Cause  removed  from  the  Court  of  Equity  of  Rockingham 
County,  at  the  Fall  Term  1848. 

George  Webster  purchased  a  tract  of  land  in  fer,  and 
died  intestate  in  September,  1846,  leaving  two  infant 
children,  Mary  E.  Webster  and  John  F.  Webster,  to  whmi 
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ibe  land  deacended  from  him.  Afterwards  Mary  £•  died, 
nod  h^r  share  of  the  land  descended  to  her  brother*  On 
the  petition,  of  John  Foy*  the  guardian  aod  maternal 
grandfather  of  John  F.  Webster,  the  land  was  sold  by  a 
decree  of  the  Court  of  Equity  and  the  proceeds  came  into 
4be  hands  of  the  guardian.  John  F.  Webster  was  also 
jentitlcd  to  a  considerable  personal  estate ;  and  he  died 
intestate  in  January  1848,  without  issue,  mother,  brother* 
or  sister.  Administration  of  his  estate  was  taken  by  John 
Foy*  the  grandfather.  His  nearest  relations  at  his  death 
were  his  grandfather,  just  mentioned,  and  his  paternal 
and  maternal  grandmothers,  and  the  plaintiff,  Gillespie* 
\vho  is  his  paternal  aunt,  and  was  the  only  child  of  her 
parents  except  the  said  George,  and  also  several  uncles 
and  aunts,  the  children  of  the  said  Foy  and  wife,  and  of 
the  paternal  grandmother  by  a  second  marriage. 

The  bill  is  filed  by  Gillespie  against  the  grandfather 
and  the  two  grandmothers,  and  it  prays  that  she  may  be 
declared  to  bo  entitled  to  the  money  which  arose  from 
the  sale  of  the  land,  and  also  to  the  whole  or  a  part  of  the 
intestate's  personal  estate- 
No  counsel  for  the  plaintiffi?. 
Morehead^  for  the  defendants, 

RuFFiN,  C.  J.  As  the  land  descended  to  the  propositus 
from  his  father  and  from  his  sister,  who  derived  her  share 
by  descent  from  the  father,  it  would,  if  not  sold,  have  dc-* 
scendcd  from  John  F.  Webster  to  the  plaintiff,  under  the 
4th  canon  of  descents,  as  the  only  sister  of  his  father  and 
the  nearest  relation  oi  i\iQ  propositus  ex  parte  patema^ex^ 
oept  the*grandmother,  who  is  not  within  the'  proviso  to 
the  6th  rule.  Wilkersoh  y.  Brackett,  2  Ire.  315.  Then, 
by  the  Act  of  1827,  Rev.  St.  Clu  55,  Sec,  27,  the  money, 
into  which  the  land  was  converted,  goes,  as  the  land  it- 
self  would,  had  it  not  been  sold  ;  for  the  owner  of  it,  the 
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praposiiusp  being  an  infant  at  his  death,  eould  not  make 
.  a  valid  disposition  of  it  as  money.    It  therefore  belonge 
to  Mrs.  Gillespie  and  her  husband,  the  plaintifff ,  as  landt 
aad  it  must  be  invested  and  seoured  as  eucb,  unless  thcjT 
dispose  of  the  fund  in  a  legal  manner,  as  if  it  were  land. 
The  questions  made  as  to  the  personal  estate  have  been 
long  settled,    The  grandfather  or  grandmother,  beii^ 
one  degree  nearer  than  an  uncle  or  aant,  takes  to  the  ex- 
clusion of  the  latter.  Blackborough  v.  DoAfu^  1  Wn^s-  Pr.  40. 
Woodruffs.  Wickworlfh  Pr,  in  Chan.  i37.    Indeed  the 
grand-parents  are  in  equal  degree  with  brothers  and  sis- 
ters, and  that  is  said  to  be  the  only  exception  to  the  rale« 
that  relations  in  equal  degree  take  equally ;  for  hrotheia 
and  sisters  exclude  the  grand-parent&    For  that  eKoep- 
tion  Mr.  Christian  thinks  no  gopd  reason  can  be  givea. 
2  BL  Com,  516,  note*    But  it  seems  evidently  to  arise  bgr 
implication  from  the  provision  of  the  St.  I,  Jac,  ft,  Ch,  17, 
Sec*  1,  which,  when  the  father  is  dead«  rpakes  an  equal 
distribution  between  the  brothers  and  sisters  of  the  in* 
testate  and  the  mother  ;  which  by  necessary  cqnstractio^ 
excludes  the  grandfather  or  grandmother,  who  are  one 
degree  removed  further  than  the  mother.    Besides,  the 
brothers  and  sisters  may  take  as  representing  the  father, 
under  the  general  provision  for  representation  within  the 
degree  of  brothers'  and  sisters'  children.     For,  as  the  fa« 
ther  would  take  all,  if  living,  his  children  must  be  entitled 
to  the  same,  when  he  is  dead,  except  as  far  as  the  mother 
comes  in  with  them  under  the  express  provision  of  the 
statute — which  forms  a  part  of  our  Act  of  distributions. 
The  plaintiffs  are,  therefore,  not  entitled  to  any  part  of 
the  personal  estate,  and  the  bill  must  be  dismissed  so  far 
as  it  prays  for  it. 

The  foregoing  declaration  would  sufHce  as  between  the 
plaintiffs  and  the  defendants.  But,  as  the  defendants  de« 
sire  to  ascertain  how  the  estate  is  to  be  divided  between 
themselves,  and  the  matter  is  quite  plain,  the  Court  has 
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no  objection  to  state,  that  the  grandfather  and  grand- 
mothers take  eqaally-^that  is.  each  of  them  takes  one 
third  part.  They  take  in  those  proportions,  because  they 
are  in  equal  degree  of  kindred  to  the  intestate,  and  in  tha^ 
case,  the  statute  says,  the  estate  shall  be  distributed 
equally  to  every  one  of  them.  The  only  exception  to  that 
rule  is  that  of  father  and  mother,  and  that  did  not  origin- 
ally exist ;  for  the  statutes  of  Charles  2nd  made  no  dis- 
tinction between  the  father  and  the  mother,  and  therefore 
they  succeeded  together  to  the  estate  of  a  child,  who  left 
no  child  or  widow.  That  continued  to  be  the  law  until 
the  before  mentioned  Act  of  James  2nd ;  which  gave  the 
mother  an  equal  share  with  their  children,  when  her  hus- 
band was  dead,  and  by  implication  excluded  her  when 
the  husband  was  living.  But  there  is  no  such  provision 
between  grandfather  and  grandmother,  or  between  the 
grandmother  and  uncles  and  aunts ;  and,  therefore,  the 
grandmother  succeeds  equally  with  the  grandfather,  and, 
of  course,  one  grandmother  stands  upon  an  equality  with 
the  other. 

Fib  Curiaic.  Declared  accordingly. 
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A  teiUtor  beqmathM  to  hit  foar  daagbtera  Sarah,  Eliiabeib,  Marina  and 
Agnes  certain  negro  elayes,  and  directs  that  no  diyision  shall  lake  placa 
nntil  his  eldest  daughter  arrires  at  the  age  of  twenty  one,  when  she  was  to 
receive  her  share  and  so  on  as  to  each  ot  the  other  danghteis  upon  her  ar« 
riving  at  the  same  age.  The  will  also  directs  "that  If  either  of  ray  said 
daughters  should  die  without  lawful  issne,  then  and  in  that  case  the  snr« 
vivors  or  survivor  of  my  said  daughters  shall  have  all  thesaid  negroes  and 
their  iocreaBe  forever."  Marina  died  first  under  age  and  without  issue  ; 
then  SarahHiied  under  age  but  leaving  a  child  and  her  husband  surviving ; 
then  Agnes  died  under  age  nod  without  iMue ;  lastly,  Elisabeth  after  hav* 
iog  intermarried  with  S^  died  under  age  and  without  issue. 

Held  fintj  that  this  was  a  vested  legacy,  subject  to  go  to  the  survivors  or 
survivor  upon  the  death  of  any  of  the  daughters  under  age  and  without 
issue. 

Held  ueondly,  that  on  the  death  of  Sarah,  her  share  having  become  abaolat* 
by  her  having  issne,  vested  in  her  husband  who  had  the  alaveein  posssii 
8ion»  and  that  her  share  also  included  one  third  of  the  share  bequeathed  t^ 
Marina. 

Held,  thirdly,  that  the  share  of  Agoee,  on  her  death,  survived  exclusively  to 
Elisabeth  and  that  the  child  of  Sarah  was  not  entitled  to  any  part  of  it* 

MeldtfwiHklyt  that  the  share,  to  which  Agues  became  entitled  on  the  death 
of  Marina,  of  the  legacy  bequeathed  to  her,  also  went  to  the  last  anrvim 
Elisabeth. 

The  general  rule  is,  that  if  legaeiee  be  given  to  three  or  more  persons,  as 

'  tenants  in  common,  in  distinct  sharee,  with  a  limitation  over  to  the  surrivoie^ 
upon  the  death  of  any  of  them  under  age  or  without  leaving  issne»  and  tm% 
of  them  die,  then  only  the  erigiael  share  of  the  one  dying  last,  and  not  t^ 
survived  ahare,  goes  over.  But  there  is  a  distinct  exception  to  the  rule* 
and  that  is,  where  a  Aind  is  left  as  an  aggregate  fond,  and  made  divisibla 
among  many  legateee,  with  the  benefit  of  survivorship,  hi  which  oaeb'  tha 
whole  fund  may  go  to  the  last  anrvivor.  The  word  *«aU"  npfflieil  to  Iho 
fund  to  go  over,  makee  it  an  aggregate  fond. 
The  caseeof  ZoUicoffer  v.  Zollieoffer,  4  Dev.  &  Bat  433,  TkrtadgiU  r, 
Ingram,  1  Ire.  577,  SkimMT  v.  Lambf  3  Ire.  155,  and'JfcJTay  ▼.  Bendan^ 
a  Mnrp.  31»  cited  and  approved. 

Cause  removed  by  consent  from  the  Court  of  Eqaity  of 
Martin  county*  at  the  Fall  Term  1843. 
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David  Latham  made  his  will  October  28th  1833,  and 
died  shortly  afterwards.    By  it  he  bequeathed  to  his  wife* 
Charity,  certain  slaves  for  life ;  and  then  made  the  fol- 
lowing dispositions.    **I  give  to  my  foar  daughters,  Sa« 
rah,  Elizabeth,  Marina,  and  Agnes  the  following  negroes, 
viz,  Wilson,  Dnnn,  Sabra,  Sandy,  Charlotte,  and  Mary  ; 
and  also,  after  the  death  of  my  wife,  the  negroes,  Jesse, 
Sharper.  Q.U€Mh«  Esther*  Amy,  Jude,  Isaac,  Nancy,  and 
Jnder  Sr.  and  all  the  increase  of  the  said  negroes.    It  is 
my  will  that  no  division  of  the  said  negroes  between  my 
daughters  take  place,  until  the  eldest  daughter  then  liv- 
ing arrives  to  the  age  of  81 ;  and  at  that  age  to  take  her 
proportiODal  share  of  the  said  negroes  and  increase,  if 
she  thinks  proper,  and  so  on  until  the  youngest  arrive  at 
twenty  one.     Also  it  is  my  will,  that  if  either  of  my  said 
daughters  should  die  without  lawful  issue,  then  and  in 
that  ease*  the  survivors  or  survivor  of  my  said  daughters 
•hal!  hare  all  the  said  negroes  and  their  increase  for- 
ever.'^    The  executors  assented  to  the  legacies,  and  the 
widow,  she  having  been  appointed  the  guardian  of  her 
daughters,  received  all  the  said  slaves.    In  March  1838 
Marina  died  under  age  and  without  issue.     }tt  July  1841 
Sarah  died  under  age,  but  left  an  infant  daughter,  Sarah 
£•  Moore,  by  her  husband  Jesse  Moore,  who  also  survi- 
ved her.    Agnes  died  in  March  1844  under  age  and  with* 
•ttt  issue.     Charity,  the  widow,   died  intestate  in   1846, 
The  remaining  daughter,  Elizabeth,  married  the  plaintiff, 
Spruilli  and  died  in  March,  184S«  under  age  and  without 
issme«      After  the  intermarriage  of  Jesse   Moore  with 
Sarah,  he  was  in  1640  appointed  guardian  of  Agnes  and 
Elizabeth,  and  then  received  all  the  negroes  bequeathed 
immediately  to  the  daughters,  and  at  the  death  of  Mtf. 
Latham  those,  that  had  been  given  to  her  for  life  and 
over  to  the  daughters. 

By  other  parts  of  his  will  the  testator  provides  for  his 
only  sons,  David  and  Simon,  by  devises  and  bequests  to 
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them  in  severalty  of  land  and  shares,  with  cross  remain** 
ders  between  them.  David  died  intestate  and  his  broth- 
er Simon  is  his  administrator.  Jesse  Moore  administered 
upon  the  estates  of  his  late  wife  and  of  her  mother,  Mrs. 
Latham.  The  plaintiff  administered  upon  the  estates  of 
his  late  wife  and  her  two  sisters,  Marina  and  Agnes.  He 
then  filed  this  bill  against  Jesse  Moore,  Simon  Latham, 
and  the  infant  Sarah  S.  Moore,  claiming  that  all  the  ne« 
groes  and  their  increase  belong  to  him  and  Jesse  Moore» 
in  the  proportion  of  two  thirds  to  the  plaintiff  and  one 
third  to  the  other,  and  praying  for  a  division  according** 
ly«  It  prays  ateo  for  an  aecount .  of  the  profits  of  the 
slaves  and  a  settlement  of  the  guardianships  of  the  plain- 
tiffs intestates ;  and  likewise  that  the  defendants  should 
set  forth  their  respective  claims  to  the  slaves  and  other 
parts  of  the  fond. 

Biggs^  for  the  plaintiff. 
Rodman^  for  the  defendant. 

RuFFiN,  C.  J.  The  only  questions,  at  present  presented 
to  the  Court,  are  in  respect  to  the  rights  in  the  slaves  giv« 
en  to  the  daughters  and  in  the  profits  of  them  at  difft* r« 
ent  periods. 

The  defendants  set  up  claim,  that  in  the  event,  which 
has  happened,  of  the  deaths  of  both  Agnes  and  Elizabeth 
without  issue,  their  interests  are  undisposed  of  by  the 
willy  and  so  are  to  be  distributed  as  in  a  case  of  intesta« 
cy.  But  that  claim  is  entirely  unfounded.  The  whole 
interest  is  given  among  the  daughters  to  them,  or  the 
survivor  of  them  ;  and  no  one  can  have  any  part  of  the 
property,  except  through  the  daughters  or  one  of  them. 

There  is  no  doubt,  that  each  of  the  daughters  took  a 
vested  interest  in  the  slaves,  subject  to  be  divested  upon 
her  death  without  leaving  issue  and  to  go  over  as  long 
as  there  was  one  or  more  of  them,  who  could  take  by 
survivorship.  The  will  contains  words  of  immediate  gift 
either  in  "possession  or  remainder."    l^he  division  only 
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is  postponed.  Upon  the  death  of  Mrs.  Moore,  h^r  share, 
having  become  absolute  by  her  leaving  issue,  vested  in 
her  husband,  \irho  had  the  negroes  in  possesion  and  has 
since  administered  on  her  estate.  One  enquiry  is,  what 
was  her  share*  It  was  one  third  part,  if  the  interest  of 
her  sister  Marina,  upon  her  death  in  183S,  survived  to 
her  and  the  other  two  sisters.  It  did  so  by  force  of  the 
limitation  to  the  **  survivors,''  notwithstanding  it  was  up* 
on  a  dying  ••without  lawful  issue.'*  Zollicoffer  v.  Zollu 
coStr^  4  Dev.  &  Bat.  438.  But  whatever  doubt  may  have 
before  existed  on  that  point,  there  is  none  now  ;  as  the 
act  of  1837,  C.  7.  enacts  that  such  a  limitation  is  to  be 
interpreted  as  one  to  take  effect  upon  the  death  of  tt^e 
party  without  leaving  issue  living  at  the  death,  unless 
the  contrary  be  plainly  declared  in  the  will.  In  like  man* 
ncr  the  plaintiff's  wife  was  entitled  to  one  third,  as  her 
original  portion  and  her  proportion  of  Marina's  portion  ; 
which  now  belongs  to  the  plaintfff,  either  as  surviving 
husband  or  as  his  wife's  admmistrator,  it  not  being  mate* 
rial  to  enquire  in  which  capacity. 

Then  all  that  remains  is  to  dispose  of  the  interest  of 
Agnes.  She  died  in  1844,  after  Mrs.  Moore  and  before 
Mr^Spruil.  The  plaintiff  claims  that  interest  also  in 
right  of  his  late  wife,  as  the  last  survivor.  As  respects 
the  original  share  of  Agnes,  it  wefit  over  to  Elizabeth, 
upon  the  same  ground  that  Marina's  interest  survived  to 
her  three  sisters  Although  one  may  regret  the  exclu- 
sion of  Mrs*  Moore's  child,  yet  the  Court  cannot  help  it. 
The  cases  of  Thrtadgill  v.  Ingram,  1  Ired  577,  and  Skin* 
tier  v.  Lumfr,  3  Ired.  155,  are  in  point.  It  is  true,  that 
there  is  here  a  second  death  among  the  sisters,  without 
issue,  and,  perhaps,  sfme  argument  might  be  founded 
upon  the  word  ''either''  i^  the  limitation  over,  as  restrict- 
ing the  contingency  to  the^eath  of  the  daughter  first  dy- 
ing without  issue.  But  that  is  giviri^  to  that  word  a 
acnse  as  inaccurate  as  any  in  which  the  testator  could 
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have  used  it  in  applying  it  to  four  persons.  And  what- 
ever there  might  be  in  the  argument  in  other  cases,  it  is 
of  no  weight  here,  because  it  is  clear,  that  the  testator 
contemplated  and  intended  to  provide  for  the  happening 
of  the  death  of  more  than  one  of  his  daughters  without 
issue,  from  the  fact,  that  the  limitation  over  is,  first,  to 
the  survivors,  and,  then,  to  the  survivor,  in  the  singular. 
This  is  conclusive,  that  the  survivorship,  as  to  the  origi- 
nal portions,  at  least,  was  to  continue  on  until  a  sole  sur- 
vivorship should  happen  ^  after  which,  of  course,  there 
was  to  be  an  end  of  the  matter,  as  there  could  be  no  one 
else  to  take* 

It  is  next  to  be  considered,  how  the  law  disposed  at 
her  death  of  that  part  of  the  share  of  Agnes,  which  ac- 
crued to  her  on  the  death  of  Marina.  Upon  that  ques- 
tion also  the  opinion  of  the  Court  is  for  the  plaintiff.—- 
The  general  rule,  undoubtedl}',  is,  that  if  legacies  be  giv- 
en to  three  or  more  persons  as  tenants  in  common,  in  dis- 
tinct shares,  with  a  limitation  over  to  the  survivors  up- 
on the  death  of  any  of  them  under  age  or  without  leav- 
ing issue,  and  two  of  them  die,  then  only  the  original 
share  of  the  one  dying  last,  and  not  the  survived  share,  goes 
over.  It  is  unnecessary  at  present  to  go  through  the 
cases,  as  they  were  all  cited  and  considered  in  the  elab- 
orate opinion  of  Chief  Justice  Taylor  in  McKay  v.  Hen* 
don^  3  Murp.  21.  There  is  nothing,  however,  to  prevent 
a  testator  by  proper  words  from  making  the  right  by  sur- 
vivorship embrace  the  accrued  as  well  as  the  orignal 
shares  of  the  second,  third,  or  any  number  of  donees,  dy- 
ing within  the  period  or  under  the  circumstances  limited. 
An  express  provision  to  that  effect  is  the  usual  and  the 
most  effectual  method.  But  the  Chief  Justice  remarks 
upon  the  authority  of  Wooledge  v.  Churchill,  8  Bro.  0. 
C.  465,  that  there  is  established  a  distinct  exception  to 
the  rule  ;  and  that  is,  when  a  fund  is  left  as  an  aggre* 
gate  fondv  and  made  divisible  among  many  legatees,  with 
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the  benefit  of  survivorship ;  in  >vhich  case,  the  whole 
fund  may  go  to  the  last  survivor.     Mr.  Justice  Buu.br 
sat  in  the  case  referred  to,  and  considered,  that  the  testa- 
tor's directing  a  fund,  arising  from  the  sales  of  his  estate, 
to  be  laid  out  in  public  securities  by  the  trustees  in  their 
names  for  the  bcuefit  of  foqr  infant  children,  among 
whom  it  was  to  be  equally  divided  upon  their  attaining 
21,  but  upon  the  death  of  any  before  21,  then  such  de« 
ceased  child's  share  to  go  to  the  survivors  or  svrvivor  of 
them,  and  calling  this  fund  "the  trust  money"  in  that 
clause,  and  again  calling  it  by  the  same  name  in  an  ul- 
terior limitation   to  other   persons   in   case   of  all  the 
four  children   dying    under  twenty-one,  did  constitute 
it    '*  an    aggregate    fund*'    to   be   so   kept  up  by  the 
tr usees  as  to  make  the  '* whole  fund"  go  over  together^ 
He  remarks,  that  though  the  expression   Uhe  whole,"  or 
'*all,"  is  not  used,  the  words  there  used  were  tantamount 
to  them  ;  and  the  plaintiff,  who  was  the  sole  survivor  of 
the  four  children,  was  upon  that  ground  entitled  to  the 
whole  fund.     Now,  this  will  uses  the  term  "all,"  whict 
Mr.  Justice  Bullcr  thought  would  be  so  decisive:  the  di^ 
position  being,  that  if  any  of  the  daughters  should  die 
without  i.ssuc,   '*thc   survivors   or  survicor  of  my  said 
daughters  shall  have  all  the  said  negroes  and   their  in- 
crease."   This  seems  to  be  nearly  as  express  and  positive 
as  a  provision   of  the  kind   could  be.     And  it  was  no 
doubt  the  testator's  intention,  that  it  should  be  so,  as  we 
must  presume  from  the  separate  provisions  for  his  sons, 
with  cross  remainders  between  them,  and  then  these  cross 
limitations  between  the  daughters  of  a  fund,  in  which 
each  of  them  had  the  same  interest.     The  meaning  wa$, 
that  if  all  the  daughters  died  without  leaving  issue  but 
one,  then  that  one  should  take  all  the  slaves:  implying,  ne* 
cessarily,  an  exception  that  as  to  any  one  or  more  of  them, 
who  should  leave  issue,  the  portion  or  portions  of  her  or 
them  so  dying  should  not  go  over,  but  become  absolot?. 
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It  must  be  declared  that  the  plaintiff  is  therefore  en- 
titled to  two  thirds  of  the  slaves  and  their  increase. 

As  the  testator  gave  no  directions  for  investing  the 
profits  of  the  negroes  for  an  accumulation,  and  it  is  clear 
that  he  had  no  such  intention,  inasmuch  as  he  makes  no 
other  provision  for  the  support  and  education  of  his " 
daughters,  it  follows,  according  to  the  general  principle, 
that  the  proportion  of  the  profits,  to  which  each  of  the 
daughters  was  entitled  up  to  her  death,  was  hers,  and 
must  be  accounted  for  accordingly  to  her  administrator 
or  be  in  his  hands  subject  to  distribution  amongst  the 
next  of  kin  of  the  daughters  respectively. 

There  must,  therefore*  be  the  usual  enquiries  upon  those 
points,  and  a  decree  for  ascertaining  and  dividing  the 
negroes. 

Pbr  Curiam.  Decreed  accordingly. 
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A.  filed  a  bill  alleging  that  B.  was  indebted  to  him  in  a  certain  earn  for  which 
he  had  obtained  a  judgment  by  attachment,  that  B.  had  rerooYed  to 
«A«ther  State  and  had  do  property  in  this  State  en  which  an  exeeotioa 
«oald  be  levied,  bat  that  he  was  entitled  to  a  diatributive  share  of  an  estate 
iu  the  hands  of  C.  an  administrator,  and  prayed  that  C.  might  be  decreed 
to  apply  such  distributive  share  to  the  payment  of  A's  debt.  There  was  no 
personal  service  of  process  on  B.,  but  he  was  brought  in  by  publieatioo* 
HMt  that,  as  a  decree  would  not  be  binding  on  B  in  another  State,  and 
#t  Ihefefere  C.  would  aot  be  protected  by  it  agaiaet  any  euH  that  might  be 
brought  against  him  by  B.  in  another  Slate  to  recover  his  distributive  shaf*^ 
the  Court  would  dismiss  the  Bill. 

The  case  of  Irhy  v.  WiUon,  I  Dev.  ^  Bat  Eq.  568,  cited  aad  approved. 

'    Cause  removed  from  the  Court  of  Equity  of  Nash  Coun- 
ty, at  the  Spring  Term  1848. 

Thomas  E.  Yarbrough  married  Mary,  a  daughter  of 
Frederick  Battle  of  Nash  County,  in  1836,  and  shortly  af> 
terwards  the  father  delivered  to  the  husband  several 
slaves.  In  1840,  Thomas  E.  Yarbrough  removed  to  the 
State  of  Arkansas,  and  carried  the  negroes  with  him. 
Being  considerably  indebted,  and  in  the  expectation  that 
the  slaves  might  be  taken  in  execution  ii  they  remai  led 
any  longer  in  his  possession  and  apparent  ownership  in 
Arkansas,  he  requested  his  father  in-law  early  in  1843  to 
convey  to  the  children  of  himself  and  his  wife  the  said 
slaves,  instead  of  conveying  them  to  himself;  and  in 
May  of  that  year,  Frederick  Battle,  by  deed,  conveyed  the 
slaves,  then  being  six  in  number,  to  Fn^deiick  and  Em  ly» 
the  two  children  of  Thomas  E.  Yarbrough  and  his  wife. 
In  1844  Frederick  Battle  died  intestate,  leaving  a  widow, 
and  the  said  Mary  and  several  other  children ;  and  Nich- 
olas W.  Arrington  became  his  administrator  and  sold  the 
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penonal  •state,  except  some  of  the  slaves.  In  that  year 
also  James  S.  Yarbroagh  took  from  Thomas  E.  Yar* 
brough  and  his  wife  Mary,  in  Arkansas,  their  joint  bond 
for  $1200,  and  endorsed  the  same  to  the  present  plaintiff; 
who  instituted  an  action  of  debt  thereon  in  Nash  Conn* 
ty  Court  on  the  1st  of  May  1845  by  original  attachment, 
levied  on  the  share  of  the  land  which  descended  to  Mrs. 
Yarbrongh  from  her  father,  and  obtained  judgment 
therein  for  the  debt,  interest,  and  costs.  The  land 
levied  on  was  sold  and  discharged  a  part  of  the  judg* 
ment  and  fieri  facias  was  returned  nulla  bona  as  to  the 
residue. 

The  plaintiff  then  filed  this  bill  against  Thomas  E. 
Yarbrough  and  his  wife,  Nicholas  W.  Arrington,  the  ad- 
ministrator, anji  against  the  widow  and  other  next  of  kin 
of  Frederick,  the  intestate,  praying  satisfaction  of  the 
judgment  out  of  Mrs.  Yarbrough's  distributive  share  of 
her  father's  estate  and  to  that  end  that  all  proper  accounts 
should  be  taken,  which  might  be  necessary  to  ascertain 
it.  The  bill  charges,  that  the  defendants,  Yarbrough  and 
wife,  have  no  other  property  in  this  State  out  of  whieh 
satisfaction  could  be  had. 

The  bill  was  taken  pro  confesso  against  Yarbrough  and 
wife,  after  notice  by  advertisement  for  them,  as  nonpros- 
identsr 

Arrington,  the  administrator,  answered  and  insisted, 
that  the  plaintiff  had  no  right  to  call  him  to  account  in 
the  premises.  He  admits  that  there  are  some  slaves  an- 
sold,  and  that  probably  there  will  be  a  surplus  of  the  es* 
tate,  after  the  payment  of  the  intestate's  debts,  for  divi- 
sion among  the  next  of  kin.  But  he  insists  that  no  part 
of  it  will  belong  to  Mrs.  Yarbrough,  or  very  little,  for  the 
reason  that  the  negroes,  which  her  father,  at  the  request 
of  her  husband,  conveyed  to  their  children,  were  intended 
and  were  in  reality  an  advancement  by  the  intestate  to 
the  daughter  and  her  husband ;  and  he  states  that  they 
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are  of  a  value  nearly,  and  probably,  fully  equal  to  aduh 
tributive  share  of  the  estate. 

Winstotif  W.  H.  Hayvx}odf  and  Miller^  for  the  plainiiC 
.    B.  F,  Moore,  for  the  defendant. 

RuYFiN,  C.  J.  There  seldom  arise,  upon  as  few  faets 
as  exist  in  this  case,  as  many  legal  questions  of  interest. 
That  respecting  the  advancement,  and  the  eflfect  upon  it 
.of  the  act  of  1806,  is  particularly  so.  Another  is  wheth- 
er a  share  of  a  general  residue,  or  a  distributive  share  of 
an  intestate's  estate,  be  equitable  property,  out  of  which 
the  Court  of  Equity  should  decree  satisfaction  of  a  judg- 
ment debt,  even  against  persons  resident  here  ;  or  is  it 
in  the  nature  of  a  chose  in  "action,"  to  be  reached  by  the 
creditor  through  an  assignment  coerced  by  a  capias  ad  sat* 
Ufaciendum.  As  subsidiary  to  the  latter  question,  it  would 
be  fit  also  to  consider,  what  effect  the  statute,  exempting 
females  from  imprisonment  for  debt,  would  have  upon  it. 
And  another  question  is,  whether  the  Court  should  assume 
the  jurisdiction  and  decree  the  satisfaction  even  out  of  the 
debtor's  equitable  property  here  upon  a  return  of  ntdla 
bona  in  an  attachment  against  a  non  resident ;  or  should 
not  leave  the  creditor  to  his  legal  remedy  in  the  country 
of  the  debtor's  domicil,  or,  at  least,  require  him  to  estab- 
lish that  there,  as  well  as  here,  the  debtor  had  no  proper- 
ty liable  to  legal  process.  In  addition,  it  would  be  a 
subject  for  serious  consideration,  whether  the  Court  would 
aid  a  judgment  rendered  in  attachment  on  a  bond  ob- 
tained from.a  married  woman  and  not  respecting  her 
separate  property,  or  whether  those  facts  in  themselves 
do  not  constitute  a  case  of  surprise  and  undue  advan- 
tage taken  of  a  person  not  sui  juris  and  incapable  of  mak* 
ing  defence,  which  would  induce  this  Court  to  let  the 
creditor  get  on  as  well  as  he  could  at  law.  Several 
of  those  points  were  made  at  the  bar,  and  argued  with 
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maeh  abilitj' ;  and,  perhaps,  the  Court  might  safbly  de- 
cide them  upon  the  lights  derived  from  the  discussion. 
.  It  is  deemed  best,  however,  to  pass  them  by  for  the  pre- 
sent, as  the  caase  nray  be  decided,  we  think,  upon  an- 
other point,  about  which  there  seems  to  be  little  doubt. 

The  Court  holds,  that  the  plaintiff  cannot  have  a  de- 
cree, because  none  that  could  be  made  would  effectually 
protect  the  defendant  Arrington  for  making  the  payment 
to  the  plaintiff,  which  it  would  require  of  him.    Indepen- 
dent of  that  objection,  it  may  be  much  doubted,  as  the  bond 
on  which  the  demand  arose,  was  made  in  Arkansas,  wheth- 
er the  case,  as  against  the  non-resident  judgment  debtors 
themselves,  does  not  fall  with  the  sixth  proviso  of  the 
first  section  of  the  act  of  1787,  which  says  that  the  act — 
authorising  proceeding  in  equity  against  non-residents — 
shall  not  be  construed  to  warrant  proceedings  against  a 
person  residing  without  the  State,  unless  the  ground  or 
eatse  of  action,  on  which  the  bill  be  brought,  took  place 
within  the  State.     But  admitting  that  the  proviso  does 
not  embrace  this  case,  and  that  the  Court  would  decree 
between  the  plaintiff  and  the  absent  defendants,  were 
they  the  only  persons  to  be  affected,  it  is  quite  clear  that 
no  decree  ought  to  be  made,  which  would  also  affect  third 
persons,  unless  it  would  be  a  complete  protection  to  them 
for  doing  whatever  the  decree  should  require  of  them. 
The  Legislature  did  not  intend,  that,  under  color  of  a  de« 
cree  against  a  non  resident,  one  should  be  made  against 
a  citizen,  also,  which  nevertheless  would  leave  htm  ex- 
posed to  farther  litigation  and  liabilities  abroad.    Such 
would  be  the  case  here.  For,  as  Yarbrougli  and  wife  have 
not  been  served  with  process  nor  appeared  in  the  cause, 
the  decree  would  have  no  binding  extra  territorial  effect ; 
and  at  the  suit  of  the  present  plaintiff,  the  Courts  of  Ar- 
kansas would  not  enforce  the  decree,  if  it  were  necessa- 
ry to  its  execution  to  ask  thoir  aid,     Irhij  v.    Wilson^  I 
Dev.  &s  Bat.  Eq.  5t5i5.     Tliat  would,  indeed, be  no  reason. 
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why  the  Coarts  of  North  Carolina  should  not  decree  a- 
gainst  the  non-residents  in  a  case  within  the  act  of  1787 ; 
for  they  mast  obey  the  Legislature*  and  it  would  be  for 
the  plaintiff  to  consider  what  use  he  could  make  of  a  de« 
cree  elsewhere,  in  case  he  should  wish  it  But  it  is  otli« 
erwise  in  respect  to  a  third  person,  resident  here,  who  is 
brought  in  as  a  defendant,  against  whom  a  decree  is  ask« 
edf  which  affects  both  him  and  the  absent  party  person- 
ally.  In  that  case  he  has  a  right  to  say,  the  Court  ought 
not  to  bind  him  unless  the  absent  party  can  be  also  bound, 
as  between  them,  so  that  the  decree  shall  bar  any  claim 
of  the  one  defendant  or  the  other.  Now,  it  is  perfectly 
dear,  if  the  plaintiff  could  not  enforce  this  decree  abroad 
against  Yarbrough  and  wife,  because  they  were  not  par- 
ties to  it,  that  lor  the  same  reason  it  could  not  be  set  up 
as  a  defence  by  Arrington  to  a  demand  of  Yarbrough 
and  wife  on  him  for  her  distributive  share.  The  conse- 
quence would  be,  that  Arrington  dare  not  put  his  foot 
out  of  North  Carolina  without  exposing  himself  to  a  suit 
for  the  distributive  share,  in  which  he  would  be  compel- 
led to  pay  it  over  again.  That  is  so  obviously  unjust, 
that  no  Court  ought  to  be  drawn  by  any  hardship  into 
making  such  a  decree,  unless  compelled  by  a  positive 
legislative  mandate.  Such  is  the  case  in  respect  of  at- 
tachments, at  law.  But  there  is  no  Statute  in  this  State 
authorising  attachments  in  equity,  which  in  substance  this 
is;  and  therefore,  both  in  respect  of  the  justice  due  to 
the  absent  parties,  and,  still  more,  in  respect  to  the  secu- 
rity of  the  garnishee,  as  he  may  be  called,  the  Court  can- 
not make  the  decree  asked,  but  must  dismiss  the  bill  with 
costs. 

FsR  Curiam.  Bill  dismissed  with  costs. 
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-BENJAMIN  SADLER  &  AL  vs.  CORRINDON  WILSON  A  AL. 

A.  m  1891 »  doTifled  to  his  ten  children  a  tract  of  land  in  fee,  equally  to  be  di- 
vided among  them — and  alio  gave  them  WTera)  negroes ;  and  then  fol- 
lowo  tbte  olanee ,  ''Should  any  of  my  children  die  before  they  have  lawftil 
heiia  of  their  bodies*  Hie  property  of  my  child  that  may  deceaee  shall  be 
equally  divided  among  my  children  that  may  survive."  Held,  that  nnder 
this  will  each  of  the  children  took  an  estate  in  fee,  defeasible  upon  his  or  her 
death*  before  having  a  child;  and  upon  the  birth  of  such  child  the  fee  be* 
oame  abeolnte.  whether  the  devisee  had  or  had  not  issue  living  at  the  thna 
of  his  death. 

A  partition  of  the  land  having  been  made,  A.,  one  of  the  devisees,  purchased 
two  other  shares  and  sold  them  together  with  his  own  toB.,  who  was  aware 
cf  A'o  title,  and  who  gave  his  bond  for  the  purchase  money.  C.  one  of  the 
devieeesi  whose  share  A.  purchased  and  sold  to  B,  was  a  female,  has  never 
had  any  children,  and  Is  now  past  the  age  of  child-bearing.  On  a  bill  of 
injunction  filed  by  B.  to  rescind  the  contract  and  have  his  bond  surrendered 
to  him.  Held  that  B.  had  no  right  to  have  the  whole  contract  rescinded* 
tat  was  only  entitled  to  compensation  for  any  loss  he  might  sustain  in  not 
flbtainuig  a  title  to  C's  share. 

Appeal  from  an  interlocntory  decree  made  at  the  Fall 
Term  1846,  of  Rockingham  Court  of  Equity,  htB  Honor 
Judge  Bati'le  presiding,  by  which  decree  the  injunction 
theretofore  granted  in  the  cause  was  dissolved  in  part  and 
ooutinoed  in  part  until  the  hearing. 

Jesse  Wilson  was  seised  of  a  tract  of  land,  and,  in  1831, 
devised  it  to  his  wife  for  her  life  or  widowhood,  and  after 
her  death  or  marriage,  to  his  ten  children,  Greenberry, 
Greorge,  John,  Nancy»  Ann,  James,  Corrindon,  Acquiliay 
Parthena,  and  Mary,  in  fee,  equally  to  be  divided  between 
them.  He  ako  bequeathed  to  each  of  his  children  sever- 
al  negroes  and  other  chattels.  The  will  then  adds : 
'^Should  any  of  my  children  die  before  they  have  lawful 
iMirs  of  their  body,  the  pro(>erty  of  my  child  that  may  de« 
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cease  shall  be  equally  divided  among  my  children  that 
may  survive."  After  the  death  of  the  widow,  partition 
was  made  between  the  children  ;  and  the  three  shares 
of  John^  Corrindon,  and  Parthena  fell  together,  and  con- 
tained, together,  291  acres — the  lot  of  Parthena  being  be- 
tween the  other  two.  Corrindon  Wilson  purchased  from 
John  and  Parthena  their  lots  and  took  conveyances  in 
fee;  and  in  July  1842,  he  contracted  to  sell  the  whole 
291  acres  to  the  plaintiff  Benjamin  Sadler,  in  f^e,  at  the 
price  of  8583,  payable  December  1845,  with  interest  from 
the  contract  ;  and  he  then  executed  a  conveyance  ac- 
cordingly and  took  the  bond  of  the  plaintiff,  Benjamin, 
and  of  tho  two  other  plaintiffs,  as  his  sureties  for  the  par* 
chase  money.  The  bill  states,  that  at  the  same  time,  tho 
brothers  Greenberry,  George,  and  Acquilla,  and  the  sister 
Ann,  and  her  husband  H.  Smith,  executed  to  the  purcha- 
ser releases  and  conveyances  of  all  their  interest  iu  the 
land  sold  :  and  Corrindon  Wilson  and  his  brother  Green- 
berry,  joined  in  a  bond  to  the  plaintiff,  Benjamin,  in  the 
penalty  of  280,  with  condition,  which  recites,  ^*that  the 
said  Benjamin  had  that  day  bought  from  the  said  Corrin- 
don, a  certain  piece  of  land,  situate,  &c  ,  which  included 
a  certain  tract  of  land  which  the  said  Corrindon  pur- 
ehased  from  Parthena  Wilson,  and  which  fell  to  the  said 
Parthena  under  the  will  of  Jesse  Wilson,  and  was  to  re* 
vert  back  to  the  heirs  of  Jesse  Wilson*s  property,  provided 
the  said  Parthena  should  die  without  issue,  for  a  division 
among  the  said  legatees,  and  Milton  A,  Browder,  and  his 
wife  Mary,  John  Wilson,  James  Wilson,  and  Thomas  P. 
Owen  and  his  wife  Nancy,  are  entitled  to  shares  in  the 
said  lot  of  the  said  Parthena,"  and  then  obliges  the  obli* 
gors  to  cause  the  said  Browder  and  wife,  Owen  and  wife» 
and  John  and  James  Wilson  ''to  make  a  final  relinqolsh- 
ment  of  the  interest  and  right  of  the  said  legatees  in  the 
above  mentioned  parcel  of  land/' 
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The  bill  stntes  that  CorriDdon  and  Parthena  Wilson 
bad  never  been  married,  and  that  the  latter  was  advanced 
in  age  beyond  the  period  of  child-bearing.  It  also  statei, 
that  while  treating  for  the  purchase*  the  plaintiff  had 
doabts,  whether  upon  the  proper  construction  of  the  will 
the  children  took  an  absolute  fee  in  their  several  shares* 
and  that  the  defendant  Corrindon  assured  him,  that  emi- 
nent counsel  had  been  consulted  and  bad  advised  them, 
that  they  did  ;  and  that  as  a  further  assurance  thereof 
the  defendant  Corrindon  proposed  to  give  and  did  give 
the  obligation  above  set  forth ;  and  that  upon  the  faith  6f 
those  declarations  the  plaintiff  closed  the  contract  by  ac- 
cepting a  deed,  as  aforesaid,  and  entering  into  the  pre« 
mises,  and  by  giving  his  bond  for  the  purchase  money* 
and  also,  as  a  further  security,  conveying  the  land  to  tho 
other  defendant,  Bethell,  as  a  trustee  with  power  to  raise 
the  mone}',  if  not  punctually  paid,  by  a  sale  of  the  pre- 
mises. The  bill  further  states,  that  Ann  Smith  has  not 
acknowledged  her  release  upon  privy  examination,  and 
that  no  conveyances  or  releases  have  been  made  by 
Browder  and  wife,  Owen  and  wife,  and  John  and  James 
Wilson,  or  either  of  them ;  and  therefore  that  the  title  is 
defective,  and  the  plaintiff  may  be  greatly  injured,  as  he 
bas  made  valuable  improvements  on  the  land,  and  es- 
peeially  if  he  should  lose  the  parcel  allotted  to  Parthena* 
which  is  so  situated,  that  without  it  f  he  other  two  lots  ure 
of  little  value  :  that  the  defendant,  Corrindon,  had  re* 
moved  from  the  State,  but  had  recently  recovered  a  judg* 
meat  at  law  on  the  bond  for  the  purchase  money,  and 
threatened  to  raise  the  money  by  a  sale  under  execntioa 
or  the  deed  of  trust. 

The  prayer  is,  that  the  defendant,  Corrindon,  may  be 
compelled  to  complete  the  title  to  all  the  land,  if  it  can 
be  done ;  and,  if  it  cannot,  that  the  whole  contract  be  re* 
scinded  and  the  defendant,  Corrindon,  be  compelled  to 
take  back  the  land  and  pay  a  reasonable  som  for  the 

41 


m  SUPREME  bOURT. 


Sadler  v.   Wilson. 


outlays  and  improvements  on  it,  and  for  general  relief ; 
and,  in  the  meanwhile,  for  an  injunction  against  any  pro- 
ceeding to  raise  the  purchase  money. 

Both  of  the  defendants  put  in  answers ;  but  that  of 
Betbell  is  not  material  to  the  present  point.  That  of  the 
other  defendant  admits  the  will  of  Jesse  Wilson,  the  parr 
tition,  the  relative  situation  of  the  shares,  the  contract  of 
sale,  conveyance  and  release:^,  and  the  obligation  from 
the  defendant  and  Greenberry  Wilson,  as  stated  in  the 
bill-  It  also  admits,  that  Parthena  was  never  married 
and  was  past  the  age  of  child  bearing.  But  it  states,  that 
both  the  defendant  and  John  Wilson  were  married  and 
have  large  families  of  children.  The  answer  denies,  that 
the  defendant  made  to  the  plaintiflf  the  representation, 
that  counsel  had  given  an  opinion,  that  under  the  devise 
.the  children  took  an  absolute  estate  in  fee,  or  any  thing 
to  that  cfiect.  It  states,  that,  on  the  contrary,  it  was  ex* 
prcssly  understood  by  both  parties,  that  the  title  to  the 
part  allotted  to  Parthena  whs  then  defective,  and,  proba* 
bl}*,  for  the  want  of  issue,  would  not  become  good  under 
her  conveyance  :  and  that  to  supply  that  defect  in  pais! 
was  the  purpose  of  the  several  releases  of  Greenberry, 
George,  and  Acquilla  Wilson,  and  of  Smith  and  wife;  all 
ot  which  were  prepared  by  the  plaintiff's  son  and  were 
satisfactory  to  him.  It  further  states,  that  the  other  four 
brothers  and  sisters,  John,  James,  Mary  and  Nancy,  re- 
sided out  of  the  State,  so  that  releases  or  oonveyances 
from  them  could  not  be  had ;  and  that  to  provide  an  ia- 
demnity  against  that  defect,  the  bond  in  the  penalty  cf 
$80,  was  given,  in  case  those  persons  would  not  release 
or  convey  their  several  contingent  interests;  and  the  de* 
fendant  states,  that,  though  he  has  removed  from  the 
State,  Greenberry,  the  surety,  remains  here  and  is  well 
able  to  pay  the  bond,  or  any  damages,  which  the  plaintiii* 
might  sustain  in  the  premises.  He  further  states,  that 
finding  he  would  probably  have  some  di(Hculry  with  the 
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plaiDtlflTf  be  propose^  to  him»  several  months  after  the 
Mntracty  to  rescind  it,  and  that  the  plaintifT  positively 
refused,  alleging  as  the  reason,  that  he  had  bought  a  bar^ 
gain  and  would  hold  on  to  it ;  and  that  then  the  plaintiff 
executed  the  deed  of  trust  to  Bethell. 

Upon  the  filing  of  the  bill  in  May  lS46,an  injunction 
was  granted,  as  prayed  for.  On  the  coming  ia  of  the  an« 
swers  the  defendant  moved  to  dissolve  it  ;  which  was  al- 
lowed, except  as  to  ftSO  ;  and  as  to  that  sum  the  injunc< 
tion  was  continued  to  the  hearing.  From  that  order  the 
plaintifT  was  allowed  an  appeal. 

Morclicad,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

RvFPiN,  C.  J.  There  is  no  ground  for  resciadtng  the 
eootraet  in  respect  to  the  whole  of  the  tract  of  291  acres* 
or  for  any  greater  relief  than  the  order  gives  the  plaintiff. 
The  will  gives  no  estate  to  the  issue  of  the  testator's  ehil- 
dren ;  but  it  makes  the  fee  of  each  defeasible  upon  his  or 
her  death  before  having  a  child,  and  in  that  event«  makes 
.a  limitation  over  to  the  surviving  children.  The  fee  wa9 
therefore  contingent  upon  the  birth  of  issue.  The  testa- 
tor meant,  if  his  children  should  have  issue,  that  they 
riiould  have  the  means  of  advancing  them  in  their  lives, 
and  not  that  they  should  be  restricted  to  the  power  of 
disposing  of  the  estate,  if  they  should  leave  issue  at  their 
deaths.  This  not  only  results  from  the  terms  of  the  limi- 
tation over,  bnt  from  the  consideration,  that  it  is  not  con- 
fined to  the  land,  bat  embraces  all  the  property  bestowed 
by  the  testator  on  his  children  ;  without  which  they  conid 
make  no  provision  for  their  families.  As  both  John  and 
Corrindon  have  married  and  had  issue,  as  stated  in  tiie 
answer  and  to  be  inferred  from  the  obligation,  whi^h  only 
.  upeaks  of  Parthena's  lot«  the  title  to  those  two  lots  had 
become  absolute  and  the  plaintiff  got  a  good  title  to  them, 
as  he  expected. 


I 
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To  the  remaining  third  the  title  is  not  perfect,  and  from 
present  prospects  onlj'  an  estate  for  her  life  will  be  ob- 
tained under  the  conveyance  ofParthena.  What  is  to 
ioUow  from  that  ?  Certain!}',  not  the  consequence,  asked 
by  the  plaintiff,  of  rescinding  the  whole  contract,  nor 
more,  we  think,  than  allowing  him  a  proportionable  abate* 
jnent  of  the  price,  or  a  just  compensation  for  what  he 
loses.  It  is  beyond  a  doubt,  that  no  imposition  was  prac* 
tised  on  him.  He  does  not  pretend,  that  he  did  not  sec 
the  will ;  and  he  certainly  did,  as  he  says  he  entertained 
doubts  of  the  construction.  He  says,  indeed,  that  the  de* 
fendant  assured  him,  that  counsel  had  given  an  opinion, 
that  the  children  took  an  absolute  fee.  But  the  defen* 
dant  denies  making  the  representation,  and  he  certainly 
'could  not  have  made  it ;  for  the  obligation  expressly  re« 
cites,  that  the  title  to  this  lot  of  Parthena  was  not  good, 
and  that  it  would  "revert  back  to  the  heirs  of  Jesse  Wil* 
son's  property,  provided  the  said  Parthena  should  die 
Without  issue"  Then  the  plaintiff's  case  is,  that  he 
Icnowingly  purchased  the  land  with  a  defect  in  the  title 
of  one  third  of  It,  and  took  a  conveyance  from  the  vendor, 
and  at  the  same  time  took  from  other  persons,  who  had  a 
contingent  interest  in  fee  in  that  third  after  the  life  of  the 
person  under  whom  he  claims,  conveyances  of  his  own 
preparing,  for  that  interest,  being  four  ninths,  in  addition 
to  that  of  his  vendor,  and  took  also  a  collateral  engage- 
ment from  the  vendor,  and  a  surety,  that  those  to  wbom 
the  other  four  ninths  belonged  would  convey  the  eaiM. 
Upon  that  case  it  is  manifest  the  purchaser  cannot  re- 
scind the  contract  even  as  to  that  lot,  but,  at  moet»  is  ed« 
titled  only  to  compensation  out  of  the  purchase  moiiey* 
Mr.  Sugden  says,  indeed,  that,  even  when  the  contraot 
rests  in  articles,  if  the  purchaser,  before  execottng  the  ar* 
tides,  has  notice  of  an  incumbrance  which  is  contiDfefiC» 
and  it  Is  agreed  that  the  vendor  shall  covenant  agata^t 
incumbrances,  the  purchaser  has  entered  into  the  oFtlcles 
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%nih  Us  eyes  open,  and  ohosen  his  own  remedj^  and 
eqaity  will  not  assist  hiiD»  and  he  cannot  detain  any  part 
of  the  purchase  money.  Sug.  Yen.  Ch,  9,  Stc.  6.  But 
here  the  party  took  a  conveyance  from  the  vendor  for  the 
whole*  with  a  separate  covenant  in  relation  to  four  ninths 
of  a  third — as  to  which  latter  part  alone,  there  is  a  defect 
of  title.  The  plaintiff  has  not  shewn  his  deeds,  so  that  it 
may  appear  what  covenants  they  contaio.  If  they  con* 
tain  none,  the  plaintiff  is  clearly  entitled  to  no  reliefi  un* 
less  in  respect  of  the  separate  obligation ;  because  ha 
knew  of  the  defect  and  ought  to  have  provided  against  it* 
And  certainly  the  bond  can  entitle  him  to  not  more  than 
a  proper  deduction  at  the  hearing  for  the  loss  of  part  of 
the  land,  if  to  that.  Indeed,  the  plaintiff  asked  in  his  bill, 
or,  as  far  as  it  appears  in  the  argament,  nothing  less,  than 
a  decree  for  completing  the  title,  or  putting  an  end  to  the 
tmrgain  as  to  the  whole  tract  of  291  acres.  That  last 
he  was  clearly  not  entitled  to  under  the  circumstances. 
JSeiog  obliged  to  keep  two  of  the  lots,  it  is  to  bo  presumed 
that  it  was  the  plaintiff's  object  and  interest  to  hold  as 
much  of  the  intermediate  lot  as  he  could  get  a  good  title 
for;  and  it  was  for  that  reason,  that  he  did  not  ask  to  re« 
seind  the  contract  as  to  that  lot  alone,  upon  the  ground 
of  loung  so  much  as  four  ninths  of  it.  As  he  did  not  ask 
itytbe  Court,  of  course,  would  not  frame  the  decree  with 
a  view  to  that  result.  We  think  the  Court  went  fat 
eaaogh  m  retaining  a  sum  which  seems  amply  sufficient 
to  indemnify  the  plaintiff.  The  price  of  the  whole  traot 
was  9583,  which  makes  the  price  of  each  lot  0194  S3i« 
Hence  the  value  of  the  fee  in  possession  of  four  ninths 
would  be  a  little  under  S80.  But  here  the  purchaser  has 
at  all  events  an  estate  for  the  life  of  Parthena,  which  ha 
has  already  ei\joyed  for  six  years ;  so  that  the  sum,  for 
which  the  injunction  was  held  up,  must,  apparently,  provft 
adaqoate  to  any  thing  decreed,  as  an  abatement,  on  tba 
hraring.    Therefore  the  Court  is  of  opinion  that  the  decrat 
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U  not  eiToneoas,  at  least,  as  against  tlie  plaintiff  ^ 
diffat  to  stand  affirmed,  with  costs  in  tbisCoort. 

«  « 

>    Pen  Ct7«»AM.  Decree  below  affirmed. 


4 


JOHN  HALL  I*.  NELSON  HARRIS  J^   AL. 

When  a  paper  iasigDedi  sealed  and  handed  to  a  third  person,  to  VedeliretM 
*  ta  anotlierr  upon  a  condHron  which  is  after rards  eotnpHed  with,  Iheptpet 
beeoinea  a  deed  by  the  act  of  partiof^  wiib  Uie  paMtswai,aad  tiita^^ 
p^septlj,  wilhotti  refe ranee  to  the  precise  words  as6d«  nnleosit  olesiiytf- 
pear  to  be  the  intention  that  it  should  not  then  become  a  deed,  and  thii 
intention  would  be  defeated  by  treating  it  as  a  deed  from  that  time. 
The  cases  of  HaU  v,  Harris^  3  Ired.  Eq.  189,  and  State  ▼.  Pa^I^^M 
105,  cited  and  approved. 

« 

«    Cause  removed  from  the  Court  of  Equity  of  MoQtgfMB* 
tory  County,  at  the  Spring  Term  1848. 

The  facts  in  this  case  are  fully  stated  in  a  case  bt* 
tween  the  same  parties.  Hall  v.  Harris^  3  hreA*  fiqoit}' 
S69,  and  so  much  of  them  as  is  necessary  to  the  1lBde^ 
itaading  oC  the  decision  now  made  is  set  forth  in  the  efUB* 
loo  ^f  the  Court  here  delivered* 

*   Strange^  for  die  plaintiflT. 

' '  Kt>  eoQQset  for  the  defendants. 

r 

'  PxAftsoH,  J.  When  this  case  was  befove  this  Coori  ^ 
Jntie  Term  1844,  it  was  decided,  that  an  exeootion  do«i 
Dot  bind  equitable  interests  and  rights  of  redempticNi'fcM 
Ms  Ml0,  as  in  ordinary  cases,  but  from  the  time  c(  ^exs* 
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oution  served  ;''  and  it  was  declared  that  the  plaintiflT 
vronld  be  entitled  to  a  decree,  provided  the  deed,  nndcr 
which  he  claimed^  took  effect  before  the  execution,  under 
.which  the  defendant  Harris  claimed,  was  issued.  3  Ired. 
£q  289. 

We  are  satisfied,  tb^t  the  view  then  taken  of  the  ease 
.was  correct.  The  rights  of  the  parlies  depend  upon  that 
jiiogle  question. 

The  execution  issued  on  the  7th  of  March  1810.     The 
plaintiff  alleges,  that  the  deed  took  effect  on  the  2d  of 
March  1840.    The  fads  are,  that  on  the  2nd  of  March 
4he  plaintiff  and  the  defendant  Morgan  made  an  agree- 
ment, by  which  the  plaintiff  was  to  give  Morgan  9725, 
lor.  the  land«  to  be  paid,  a  part  in  cash,  and  the  balanee 
il»  notes  and  specific  artidles,  as  soon  as  the  plaintiff  was 
abi^,  wbichhe  expected  would  be  in  a  few  days,  and 
Jjiforgan  was  to  make  adeed  to  the  plaintiff,  and  hand  it 
to  Col.  Hardy  Morgan,  to  be  by  him  handed  to  the  plain* 
lifl^  when  ba  paid  the  price.  >  Accordingly  on  that  day  the 
plaintiff  paid  to  Morgan  a  waggon  and  some  leathert 
which  was  taken  at  the  price  of  t57  50  and  Morgan  slgn^* 
^  and  aealed  the  deed,  and  handed  it  to  Col.  Morgan  to 
he  liaoded  to  the  plaintiff,  when  he  paid  the  balance  of 
iko  price*    The  deed  was  witnessed  by  Col.  Morgan  and 
«iie  Sanders,  and  is  dated  on  the  2nd  of  March.     After- 
waids  on  the  tenth  of  March,  the  plaintiff  paid  to  MoN 
gan  the  balance  of  the  $725,  with  the  exception  of  9152, 
ibr>wbieh  Moirgaa  acepted  fai«  note,  and  the  deed  was 
then  handed  to  the  plaintiff  by  Col.  Morgan. 

-Tfao.  qaestion  upon  these  facts  is,  whether  the  deed 
takes  effect  from  the  2nd  or  from  the  lOih  of  March? 
.We  are  of  opinion,  that  it  takes  effect  from  the  2nd,  at 
which  time,  according  to  the  agreement,  it  was  signed* 
-sealed,. and  delivered  to  Col  Morgan,  to  be  delivered  to 
liie  plaintiff,  when  he  should  pay  the  price.  The  effect 
ia£  the  agreement  was  to  give  the  plaintiff  the  eqilable  es« 
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tale  in  the  land,  and  to  give  Morgan  a  right  to  the  price. 
The  purpose,  for  which  the  deed  was  delivered  to  a  third 
person,  instead  of  being  delivered  directly  to  the  plaiotifl!^ 

as  merely  to  secure  the  payment  of  the  price.     Wbea 

at  was  paid,  the  plaintiff  had  a  right  to  the  deed.  JTSA 
purpose,  for  which  it  was  put  into  the  hads  of  a  third 
person,  being  accomplished,  the  plaintiflT  then  held  it  ia 
the  same  manner,  as  he  would  have  held  it*  if  it  bad  been 
delivered  to  him  in  the  first  instance.  This  was  the  in* 
tention,  and  we  can  see  no  good  reason  why  the  par- 
ties should  not  be  allowed  to  effect  their  end  in  this  way. 

It  is  true,  the  plaintiff  was  not  absolutely  bound  to  pay 
the  balance  of  the  price.  Perhaps,  he  had  it  in  bis  pow« 
er  to  avail  himself  of  the  statute  of  frauds,  and  it  woaM 
seem  from  the  testimony,  that,  atone  time, he  eontempla* 
ted  doing  so,  on  account  of  some  doubt  as  to  the  title ;  but 
be  complied  with  the  condition  and  paid  the  price.  Hit 
rights  cannot  be  affected  by  the  fact,  that  he  might  have 
avoided  it.  If  the  vendor  had  died,  after  the  delivery  te 
the  third  person,  and  before  the  payment,  the  vendee  op» 
on  making  the  payment,  would  have  been  entitled  to  the 
deed  ;  and  it  must  have  taken  effect  from  the  first  deltvw 
ery  ;  otherwisei  it  could  not  take  effect  at  alL  The  in- 
tention  was,  that  it  should  be  the  deed  of  the  vendor  from 
the  time  it  was  delivered  to  the  third  person,  provided  tie 
condition  was  complied  with.  If  this  intention  it  homm 
fide  and  not  a  contrivance  to  interfere  with  the  right  of 
creditors,  of  which  there  is  no  allegation  in  this  ease»  it 
must  be  allowed  to  take  effect. 

A  distinction  is  taken  in  the  old  hooks,  between  a  case, 
when  a  paper,  being  signed  and  sealed,  is  banded  to  a 
third  person,  with  these  words ;  ''take  this  paper  and  hand 
it  to  A.  B.  *'as  my  dted^  upon  condition**  &e.,  and  a  ease 
where  these  words  are  used,  take  ''lAtt  deed  and  baad  It 
to  A.  B.  upon  condition"  &c.  In  the  latter  ease  it 
effect  presently ;  while  in  the  former,  it  is  beldi  ia 
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oasos,  not  to  take  efiectf  until  the  second  delirery^^^ 
ToiloksCone,  58  59^ 

The  di«ti(»etion»  upon  whioh  this  '^diversity*'  is  msdei 
vrould  seein  too  nice  for  practical  purposes,  to  be  a  meni 
play  upon  Words.  fTbe  intention  of  the  parties,  whetJiM 
eae  set  of  words  h6  used  or  the  other,  i»  (omake  it  a  deed 
presently,  but  to  lodge  it  in  the  hand  of  at  third  persoti«aa 
a  security  for  the  performance  of  some  aoL    If  i(  was  ttcflt 
to  be  a  deed  presently,  provided  the  condition  be  after* 
wards  performed,  the  maker  would  b<>ld  it  himself,  and 
the  agency  of  the  third  peAon  would  ht  useless«\  Indeed 
the  idea,  that  the  third  person  is  a  mere  ngtni  to  deliver 
the  paper  as  a  deed,  if  particular  words  be  used»  '^escrow^ 
for  instance,  even  by  the  old  cases,  has  many  exceptions^ 
and  the  deed  is  allowed,  in  such  oaseSi  to  take  effect*    A* 
if  (he  maker  dies,  as  in  the  case  above  put ;  or  beeomesc 
tam  compos  mentis ;  or,  being  a  feme  sole,  marries ;  or  if 
the  vendor  should  create  any  incumbrance,  as  by  mak«. 
ing  a  lease ;  m  all  sueh  cases,  when  the  paper  was  hand*: 
ed  to  the  third  person  to  be  delivered  cls  a  deednpoa  eon^* 
dftion  &c,  it  is  allowed  to  take  effect  from  the  first  de« 
livery,  in  order  to  eftectuate  the  intention  of  the  pJGtr*  •. 
ties.    In  other  words,  when  it  can  make  no  differenoie,  Xhm 
deed  takes  effect  from  the  second  delivery^  but  if  it  doea  ^ 
make  a  difference,  then  the  deed  takips  eflbct  from  tlMr 
fi#st  delivery.    This  entirely  yields  the  qufestioa.    The 
last  exception   cited  above,  as  to  the  relation   of  Ibe: 
deed,  in  cases  of  ^'escrow''  to  avoid  a  lease,  takes  in  the 
case  under  consideration  ;  for  it  is  the  same,  whether  the 
incunibrance.  to  be  avoided,  proceeds  from  the  act  of  the 
party^  or  from  the  effect  of  an  execution,  as  the  object  is 
to  mafiLe  the  deed  effectual  and  to  carry  out  the  intention* 
State  V.  Pool,  5  Ired.  105. 

But,  in  truth,  the  distinction  cannot  be  acted  upon^t 
is  merely  verbal,  and  whether  one  set  of  words  would  be 
used,  or  the  other,  would  be  the  result  of  mere  a^^cident* 

4« 
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The  law  does  not  depend  upon  the  accidental  use  of  more 
words  •*  trusted  to  the  slippery  memory  of  witnesises.** 
It^depends  upon  the  act,  that  a  paper,  signed  and  sealed^  - 
Is  pot  out  of  the  possession  of  the  maker.  It  most  be 
Mnfessed,  (and  with  reverence  I  say  it)  that  many  of 
Ihe  dicta  to  be  found  in-the  old  books,  in  reference  to  deeds, 
are  too  **subtle  and  cunning**  for  practical  use,  and  have 
either  been  passed  over  in  silence,  or  wholly  explained 
away. 

We  are  satisfied  from  principle  and  from  a  considem* 
tion  of  the  authorities,  that  when  a  paper  is  signed  and 
sealed  and  handed  to  a  third  person  to  be  handed  to  an« 
other  upon  a  condition,  which  is  afterwards  complied 
with,  the  paper  becomes  a  deed  by  the  act  of  parting 
with  the  possession,  and  takes  eflfect  presently,  without 
Mferenoe  to  the  precise  words  used,  unless  it  clearly  ap* 
pears  to  be /the  intention,  that  it  should  not  then  become  a 
deed,  and  this  intention  would  be  defeated  by  treating  it 
as  a  deed  from  that  time,  as,  if,  no  fraud  being  suggested, 
the  paper  is  handed  to  the  third  person,  before  the  par* 
ties  have  concluded  the  bargain,  and  fixed  upon  the  terms; 
which  cannot  well  be  supposed  ever  to  be  the  case :  for 
in  ordinary  transactions,  the  preparation  of  deeds  of  con- 
veyance, which  is  attended  with  trouble  and  expense, 
usually  comes  after  the  agreement  to  sell. 

There  must  be  a  decree  for  the  plaintiff,  with  costs 
against  the  defendant  Harris. 

Per  Curiam.  Decree  accordingly. 
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A  husband  is  dispunishable  for  waste,  because,  while  in  the  poesesston,  he  lb 
not  tenant  for  life  in  hts  owm  nght,  bat  is  seised  with'hb  wife  in  foe  m  liek 
right  Bat  the  iMMgnee  of  the  estate  of  the  huabaiid  is  liable  for  mmtlM^ 
beeaase  bis  seizin  and  possession  are  several,  aod  be  is  etriotly  a  ten%Bt  fiv 
the  life  of  the  husband 

Though  a  tenant  fur  life  of  land,  enliiely  wild,  may  clear  as  mnch  of  it  for 
euKivation  as  a  prndent  owner  of  the  fee  would,  and  sell  the  timber  that 
l^ew  oa  that  part  ei  the  land,  yei  it  is  waste  in  sueh  a  tenant  to  cat  (fcmi 
▼al liable  trees,  not  for  the  purpose  of  improviog  tbe  iand,  but  for  the  pnr^ 
pose  of  sale.  , 

Appeal  from  an  interlocutory  decree  of  the  Court  of 
Equity  of  Martin  Count3%  at  the  Fall  Term,  1848,  per- 
petuating an  injunction  theretofore  granted  in  the  cause^ 
his  Honor  Judge  Caldwell  presiding. 

The  bill  is  to  restrain  waste  ;  and  upon  the  bill  and 
answer  the  case  is  this.  Maer  and  wife  were  seised  in 
possession  of  land  in  fee  in  her  right  and  had  issue  ;  and 
a  judgment  was  had  against  Maer  and  on  a  fieri  facicts 
the  land  was  purchased  by  the  defendant  in  1833.  In 
1838,  Maer  and  wife  assigned  the  reversion  to  the  plain* 
tiff;  and,  in  April,  1848,  Maer  and  wife  being  still  liying, 
this  bill  was  filed  for  an  account  of  the  proceeds  of  ttm< 
ber,  shingles  and  staves,  made  of  the  oak  and  cypress 
timber,  that  had  been  felled  on  the  land  and  sold,  and  for 
an  injunction  against  cutting  any  more  for  sale.  Tho 
land  consists  of  two  tracts.  One  of  them  contains  100 
acres,  of  which  the  defendant  had  about  40  in  cultiva*' 
tion.  The  residue  thereof  is  what  is  called  Swamp,  on 
tbe  Roanoke,  which  lies  so  low,  that,  for  the  greater  part 
of  the  year,  it  is  covered  by  water,  and,  in  its  natural 
state,  is  oofit  for  agriealtnrnl  cultivation,  if  tbe  timber  6n 
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it  were  all  felled.  The  other  tract  contaios  350  aere8»  of 
which  150  consist  of  high  land,  and  100  acres  of  Swamp, 
like  the  other*  On  the  high  land  there  was  once  a  field 
of  40  acres  in  caltivation ;  bat  it  was  exhausted  and 
(arned  oat  some  years  before  the  defendant  parchased^ 
mnd  is  still  in  that  state.  The  residue  of  the  high  land  is 
broken  and  of  bat  little  value  for  cultivation  ;  but  it  has 
^H  ii  Oak  and  other  timber,  fit  for  slaves  and  boards. 
The  swamp  on  each  tract  is  heavily  timbered  with  cy- 
press and  other  growths ;  and  In  1818.  the  defendant  sold 
cypress  timber  from  the  first  tract,  to  the  value  of  9100, 
f^  la  t847  and  in  1848,  he  felled  cypress  in  the  swamp 
pf  the  other  tract*  of  which  he  made  sfainglefl,  and  red 
oaks  on  the  high  land  of  that  tract,  of  which  he  made 
staves*  to  the  value  of  about  JtOOO— of  which  he  had  sold 
a  part  and  was  about  to  sell  the  other  part,  when  the  bill 
was  filed.  The  timber  thus  felled  is  not  of  one  twentieth 
part  of  the  value  of  all  the  timber  on  the  several  tracts 
^nd  there  is  a  great  abundance  leAfor  fencing*  fire  wood 
find  the  like.  But  the  defendant  insists  on  the  right  to 
continue  the  cutting  of  the  timber  on  the  swamp  land*  and 
also  to  some  extent  more  on  the  high  land. 

On  the  hearing,  the  injunction  was  perpetuated  and  an 
account  ordered  ;  but  the  defendant  was  allowed  to  ap« 
peaL 

$igg3t  for  the  plaintiff*. 

B.  F.  Moore,  for  the  defendants. 

fiv^fifif  C.  J.  The  husband  was  dispunishable  for 
waste*  because*  while  in  possession*  he  was  not  tenant 
Iff  life  in  his  own  right*  but  was  seised  with  his  wife  in 
fe^  in  her  right.  Besides*  the  wife,  in  whom  the  inheri* 
^pnee  waSf  could  not  sue  hini.  But  it  is  otherwise  with 
(bO:  defendant.  For,  althoqgh  be  purQhased  the  defen<> 
daiit's  estate*  his  seisin  and  possession  are  several,  aqd 
}^  ^s  elricity  f^  tenant  for  the  )i(e  of  the  husbaQ<)« 
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The  case  is  similar  to  that  mentioned  by  Lord  Cokb  of 
tenant  in  tail  after  possibility  of  issue  extinct »  who  was 
not  liable  for  waste  in  respect  that  he  once  had  the  in- 
heritance in  him.  But  the  privilege  was  personal,  and 
his  fe  oflfee  was  but  tenant  for  life,  and.  as  such,  liable  for 
waste* 

The  question,  then,  is,  whether  the  acts  done  and  con« 
templated  by  the  defendant  amount  to  waste.  We  think 
they  do,  and  the  plaintiff  had  the  right  to  the  decree,  both 
as  to  the  injunction  and  the  amount.  Of  course  the  ques* 
tion  is  to  treated,  as  embracing  the  case  of  dower  as  well 
as  curtesy.  It  is  certainly  proper,  in  cases  of  this  kind, 
to  have  a  view  to  the  spirit  and  reason  of  the  common 
law ;  and  therefore  many  things,  that  constitute  waste 
in  England  and  many  hereafter  do  so  here,  because  pre* 
judicial  to  the  inheritance,  ought  not  to  be  so  held  here 
at  preseot,  because  they  do  not  prejudice,  but  rather  im- 
prove,  the  inheritance.  Hence,  turning  woodland  into 
arable,  though  the  timber  felled  be  sold,  is  not  absolutely 
waste  in  our  law  ;  for  cutting  the  timber  on  land  fit  for 
cultivation,  or  that  may  be  made^'so,  and  reducing  it  to^ 
that  state,  may,  in  the  condition  of  our  Country,  be  a  bene- 
fit, rather  than  an  injury,  to  the  reversioner.  If  thisi 
swamp  be  of  the  fertile  quality,  that  much  of  the  Roanoka 
alluvial  bottoms  are,  it  might  add  greatly  to  the  value  of 
the  inheritance  to  taice  off  the  whole  of  the  timber,  if  the 
tenant  would  go  on  by  embankments  and  ditches  to  pre^ 
pare  the  land  for  crops.  The  rules,  therefore,  of  the 
common  law,  determining  what  is  or  is  not  waste,  are 
not  entirely  applicable  to  the  condition  of  things  here. 
But  the  principle,  on  which  these  rules  were  formed,  ap- 
plies  here  as,  indeed,  it  does  everywhere ;  for  it  is  founded 
in  the  nature  of  justice  itself.  It  is  that  a  tenant  for  a 
ILnited  period,  or  a  particular  estate,  cannot  rightfully  no 
treat  the  estate  as  to  destroy  the  value  of  the  reversioneri 
or  materially  reduce  it  below  what  it  would  be,  regard 
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being  had  merely  to  the  pc^tponcment  of  the  enjoyment. 
The  tenant  may  uso  the  estate,  but  not  so  as  to  take  Irom 
it  its  intrinsic  worth.     We  have,  indeed,  said,  in  this 
State,  that  a  widow  may  do  a  little  more  than  that,  by 
allowing  her,  for  example,  to  make  turpentine,  as  her 
husband  had  made  it,  on  the  land  assigned  for  dower. 
That  privilege  may  be  supposed  to  have  been  estimated 
H)  ass^igning  the  dower,  which  is  according  to  value.     We 
have  also  held,  that  a  widow  may  clear  land  reasonably, 
as  a  prudent  person  would,  for  the  purpose  oFsupplying  the 
place  of  fields  previously  cleared  and  exhausted  by  cuUi« 
vation,  leaving  timber  for  building,  fencing,  fuel,  and  the 
like,  and  some  regard,  moreover,  is  to  be  had  to  a  widow's 
naking  a  comfortable  livelihood.    But  she  cannot  be  a)** 
lowed  to  begin  the  making  of  turpentine,  though  the  land, 
on  which  the  pines  grow»  be  fit  for  nothing  else,  or,  rather, 
would  not  in  her  time  pay  for  the  expenses  of  clearing 
and  manuring  for  farinacious  crops.  *  That  is  upon  the 
principle,  on  which  tbe  common  law  restrained  a  tenant 
for  life  from  opening  a  mine.    It  is  not  a  thing  yielding 
a  regular  profit  in  the  way  of  production  from  year  to 
year  from  labor,  but  it  would  be  taking  away  the  land  it- 
self, and  there  is  no' knowing  how  to  apportion  the  share 
of  the  minerals  which  the  tenant  might  extract.     Upon 
the  same  principle  the  tenant  ought  not  to  cut  down  tim* 
her  for  sale  merely.     Wc  should  bold,  as  the  state  of  the 
country  now  U,  that  a  tenant  for  life  of  land,  entirely 
wild,  might  clear  as  much  of  it  for  cultivatian  as  a  pru^ 
dent  owner  of  the  fee  would,  and  might  sell  the  timber 
that  grew  on  that  part  of  the  land.     Clearing  forcultiva* 
tion  has,  according  to  the  decisions,  peculiar  claims  for 
protection  ;  and  a  sale  of  the  timber  from  the  field  cleared 
may  be  justly   made,  in  compensation  for  clearing  and 
bringing  it  into  cultivation.     But  it  srems  altogether  un« 
jost,  that  a  particular  tenant  should  take  ofi'  the  timber, 
without  any  adequate  compensation  to  the  estate  for  the 
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loss  of  it.  For  he  takes,  in  that  castf,  not  the  product  of 
thu  estate  arising  in  his  own  time,  but  he  takes  that? 
which  nature  has  been  elaborating  through  ages,  being 
a  part  of  the  inheritance  itself,  and  that,  too,  which  im- 
parts to  it  its  chief  value.  As  in  the  case  of  the  mine, 
bow  is  it  possible  to  apportion  the  timber  for  life  and  the 
remainder  man,  since  it  is  tiUo^ether  uncertain,  what  the 
duration  of  the  life  will  be  ?  If  a  tenant  for  life  can  claim 
a  share  of  the  trees  for  sale,  as  a  part  of  his  profits,  then 
the  whole  might  be  taken  from  the  owner  of  the  inheri* 
lance,  when  there  happens  to  be  a  suQcession  of  life  es- 
tates limited.  It  is  said,  however,  that,  unless  he  be  a{« 
lowed  to  take  some  of  the  limber,  his  estate  will  be  of  no 
value,  when  the  land  is  swamp,  not  fit  for  cultivation  or 
that  cannot  be  made  so  without  great  expense  in  drains 
and  dikes.  That,  we  suppose,  could  not  alter  the  princi- 
ple. But  this  case  does  not  call  for  a  decisive  answer  to 
that  suggestion.  For,  in  the  first  place,  the  greater  part 
ef  the  sales  have  been  of  shingles  and  stai'es  made  of 
timber  felled  on  the  high  land  on  one  of  the  tracts;  and, 
in  the  next  place,  one  half  of  one  of  the  tracts  and  three 
fifths  of  the  other  are  arable,  and,  consequent1}%  the  tim- 
ber on  the  swamp  might  by  a  prudent  proprietor  be  pre. 
served  as  a  provision,  that  would  enable  Jiim  to  reduce 
to  actual  cultivation  the  whole  of  those  portions  of  the 
land,  which  are  arable.  Certainly  a  tenant  for  life  can* 
not  insist  on  being  allowed  to  make  the  greatest  possible 
profit  out  of  the  land  that  can  be  made  in  bis  time.  la. 
deed,  he  ought  not,  for  the  sake  merely  of  enhaneing  his 
profits  and  without  any  view  to  the  cultivation  of  any 
parts  of  the  land,  to  cut  the  timber  in  which  the  chief 
value  of  the  fee  consists,  and  thus  leave  the  exhausted  or 
barren  parts  of  the  land,  which  are  arable  or  might  be 
made  so,  to  the  reversioner,  with  only  timber  enough  on 
the  several  tracts  to  fence  those  worthless  parts.    That 
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"would  really  be  to  give  to  the  particalar  estate  the  kernell. 
and  the  shell  to  the  fee* 

Pek  Curiam.  Decree  affirmed  with  costs. 


DUNCAN  BEDSOLE  vs.  MALCOM  MONROE. 

BtullifariousneM  consiMts  in  joioiiij;  in  one  bill  two  or  more  distinct  grooDdi  0/ 
suit  afttiiifit  the  name  or  difft»r«nl  pfsrsoni. 

T#  feupporl  the  obj^Qtion  of  iiiuUiriiriousQew  beeauM  tlw  bill  cooUias  differaat 
cauics  of  enit  against  the  same  person  1  two  thiag^nmst  concur :  First,  tha 
difTerent  grounds  of  suit  most  be  wholly  distinct ;  and  secondly,  each 
ground  mast  be  sailicient,  as  stated,  to  sustain   a  bill. 

If  the  grounds  of  the  bill  be  not  entirely  distinct  and  wholly  aneonnacted ;  if 
they  arist  oat  of  one  and  the  aama  transaction  or  aeriee  of  traneaetiooav 
forming  one  course  of  dealing,  and  all  tending  to  one  end  ;  if  on»  caanae- 
led  story  can  be  told  of  the  whole — then  the  objection  cannot  apply. 

Where  there  appear  to  be  two  distinct  objects  in  the  bilU  but  the  allegations 
ksto  one  of  (hem  are  so  defective  that  no  decree  can  be  had  on  them,  tha 
bill  is  not  mnltifarioos,  so  as  to  admit  of  a  general  dentorrer  to  tha  whota' 
kill:  for  (he  objection  of  multifariousness, in  its  very  natare,  is^that  tha  bill 
contains  two  distinct  causes  of  suit,  io  respect  of  each  of  which,  as  tha  biU 
is  framed,  the  plaintiflT  may  have  a  decree. 

In  such  a  case  the  proper  course  would  be,  to  refer  the  bill  to  have  it  reformed 
for  impertinence,  or  to  demur  to  the  defective  part  of  the  bill,  or  ta  autwar 
and  insist  on  the  defence  as  to  so  mueh  of  the  bill  at  tha  beariog. 

Appeal  from  an  interlocatory  decree  of  the  Court  of 
Equity  of  Bladen  County,  at  the  Fall  Term  1848,  ovrr- 
ruling  a  demurrer  filed  in  the  cause,  his  Honor  Judge 
Pearbox  presiding. 

Elizabeth  Rials  made  her  will  on  the  9nd  of  February, 
1847,  and,  after  giving  small  pecuniary  legacies,  be« 
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qaeatbed  and  devised  as  Tollows.  '*It  is  my  will,  that  all 
my  jest  debts  and  funeral  expenses  be  paid,  as  soon  after 
my  decease  as  possible,  oat  of  any  money  that  shall  first 
come  into  the  hands  of  my  execators  from  any  portion  of 
my  estate  real  or  personal.  I  give  to  my  executors  to  the 
use  of  Rhoda  Parker  SiOO,  to  be  given  as  she  may  re« 
quire  it.  If  she  depart  life  before  she  receive  it,  I  then 
give  and  bequeath  it  to  my  executors.  I  give  to  my  bro« 
ther  Duncan  Bedsole,  and  my  friend  Malcom  Monroe  my 
black  woman  Dinah,  my  boy  Jim  and  boy  Uenry,  and 
my  girl  Mary  and  the  child  that  she  now  has  or  may  here« 
after  have  ;  and  all  my  land  in  the  County  of  Bladen,  ly« 
ing  on  or  about  the  Beaver  dam  and  elsewhere.  I  give 
and  bequeath  all  the  residue  of  my  estate,  real  and  per- 
sonal, to  my  brother  Duncan  Bedsole  and  friend  Malcom 
Monroe,  and  appoint  them  my  executors.  And  it  is  my 
will  and  desire,  that  my  executors  take  into  possession  all 
my  estate,  real  and  personal ;  and  that,  if  any  dif&culty 
should  arise  about  my  estate,  my  executors  should  defend 
the  same.** 

The  testatrix  soon  after  died  and  the  will  was  proved 
by  both  of  the  executors  ;  who  are  the  parties  to  this  suit. 
The  bill  was  filed  in  October  1848,  and  states  that  the 
plaintiff  was  an  unlearned  and  ignorant  man  and  the 
defendant  shrewd  and  acquainted  with  business,  and 
that  in  consequence  thereof  it  was  agreed  between  them 
that  the  defendant  should  take  on  himsel^thc  whole  bur- 
den of  executing  the  will ;  and  that  accordingly  the  de- 
fendant took  into  his  exclusive  possession  all  the  estate, 
both  real  and  personal,  but  omitted  to  return  any  inven- 
tory. The  bill  further  states,  '*tbat  the  defendant,  prac- 
tising upon  the  ignorance  of  your  orator,  through  fVaud 
and  misrepresentation  induced  your  orator  to  make  to  the 
defendant  a  conveyance  of  all  his  interest  in  the  said 
lands  on  or  about  the  beaver  dam,  dated  June  1st,  1847» 
alleging  and  declaring,  tHat  such  was  the  will  of  the  tes« 
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tatrix :  whereas  your  orator  charges  the  same  to  be  false 
and  fraudulent"  The  bill  then  states,  that  the  residue  of 
the  estate  was  considerable,  and  that,  after  paying  all  the 
particular  legacies,  there  would  remain  a  considerable 
sum  for  division  between  the  plaintiff  and  defendant ; 
but  that  the  defendant  had  failed  to  pay  off  the  pecuniary 
legacies,  and,  especially,  that  to  Rhoda  Parker#  The 
prayer  is  for  a  discovery  of  the  consideration  of  the  deed 
for  the  land  and  of  the  representations  and  other  circum- 
stances under  which  it  was  made,  and  for  an  account  of 
the  personal  estate,  and  that  all  legacies  should  be  paid, 
and  the  clear  residue  be  divided  between  the  plaintiff  and 
the  defendant,  and  that  the  negroes  should  also  be  di- 
vided, and  "that  the  said  deed  made  by  the  plaintiff  to 
the  defendant  may  be  decreed  to  be  cancelled,  as  having 
been  obtained  through  fraud  and  misrepresentation." 

The  defendant  put  in  a  demurrer  for  multifariousnesst 
in  that  the  bill  seeks  to  compel  the  defendant  to  account 
for  the  personal  estate  of  the  testatrix  and  pay  to  the 
complainant  the  legacies  bequeathed  to  him,  and  also  to 
compel  the  defendant  to  surrender  a  deed  from  the  plain- 
tiff conveying  to  the  defendant  certain  real  estate;  the 
same  being  matters  separate,  distinct,  and  independei^t 
in  their  nature,  and  wholly  unconnected  with  each  other. 
Upon  argument  the  demurrer  was  over-ruled  ;  but  the 
defendant  was  allowed  an  appeal  to  this  Court. 

W.    Winslow,  D.    Reid,    and    A,   T.  Smith,   for  the 
plaintiff. 

Strange,  for  the  defendant. 

RuFFiN,  C.  J.  The  Court  is  of  opinion,  that  the  de» 
murrer  was  properly  overruled.  It  seems  from  the  books^ 
that  multifariousness  consists  in  joining  in  one  bill  twopr 
more  distinct  grounds  of  suit  against  the  same  or  different 
persons.    It  exists,  then,  where  there  is  a  misjoinder  of 
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persons  or  a  misjoinder  of  the  subjects  of  litigation.  The 
objection  is  commonly  made  on  the  first  ground  ;  as  one 
person,  in  having  a  controversy  between  the  plaintiff  and 
himself  decided,  ought  not  to  be  obliged  to  submit  to  de* 
lays  that  might  arise  out  of  a  separate  controversy  be* 
tween  the  plaintiff  and  another  defendant.  That  reason 
does  not  ordinarily  apply,  when  there  is  but  one  defen* 
dant,  though  there  be  several  distinct  subjects ;  as  the 
objection  goes  only  to  the  convenience  in  the  modes  of 
proceeding,  and  a  single  defendant  may,  and  generally 
does,  prefer  all  disputes  between  him  and  the  plaintiff  to 
be  settled  in  one  suit,  rather  than  incur  the  expense  of 
two  or  more.  Although  the  objection  seems,  thus,  not  to 
be  as  forcible  against  entertaining  a  bill  when  there  is  a 
joinder  of  distinct  subjects  against  the  same  person  as  it 
is  against  a  bill  in  which  there  is  both  a  joinder  of  differ- 
ent subjects  and  persons,  yet  it  seems  to  be  thought  that 
a  misjoinder  of  subjects  against  the  same  person  is,  of  it- 
self, a  good  objection  to  a  bill,  if  the  defendant  thinks 
proper  to  take  it.  It  may  be  remarked,  however,  that 
very  few  cases  are  to  be  found,  in  which  a  bill  against  a 
single  person  has  been  dismissed  on  that  ground.  That 
o(  Johnson  v.  Johnson,  6  John.  C.  C.  163,  is  an  instance  of 
the  application  of  the  rule,  and  was  pressed  in  the  argu- 
ment at  the  bar.  But  that  case  can  hardly  be  considered 
a  precedent  upon  the  general  doctrine,  as  it  proceeded 
upon  very  special  grounds.  It  was  a  suit  for  divorce  a 
mensa  et  thoro  and  also  for  one  a  vinculo  matrimonii  upon 
the  distinct  grounds  of  cruelty  and  adultery ;  as  to  which 
the  statute  required  different  defences,  namely,  as  to  one, 
on  oath,  as  to  the  other>  not,  and  likewise  different  modes 
of  proceeding  to  ascertain  the  facts.  Therefore  the  case 
has  no  general  application ;  and  no  other  was  cited, 
which  was  precisely  apposite.  But  it  is  not  requisite  to 
look  for  other  cases  on  that  point  or  to  determine  how 
far  the  Court  should  go  in  refusing  cognizance  Of  a  biH 
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upon  the  ground,  simply,  that  it  seeks  relief  agninst  a 
single  person  in  respect  to  two  distinct  matters.  For,  ad* 
mitting  that  such  a  bill  would  not  be  sustained,  the  pre* 
sent,  as  it  seems  to  the  Court,  does  not  iall  within  the 
rule. 

It  is  obvious,  that  the  principle  can  only  apply*  when 
two  things  concur.  First,  when  the  different  grounds  oC 
suit  are  wholly  distinct :  and  secondly,  when  each  ground 
^ould,  as  stated,  sustain  a  bill.  Jf  the  grounds  of  the  bill 
be  not  entirely  distinct  and  wholly  unconnected ;  if  they 
arise  out  of  one  and  the  same  transaction  or  series  of 
transactions,  forming  one  course  of  dealing  and  all  tend* 
ing  to  one  end  ;  if  one  connected  story  can  be  told  of  the 
whole,  then  the  objection  cannot  apply.  Suppose  a  guar* 
dian  to  make  an  unfair  bargain  with  a  late  ward,  just  of 
age,  and  to  obtain  several  conveyances  for  realty  and 
personalty.  Undoubtedly  one  bill  could  cover  the  whole 
case;  and  that,  even  if  the  person  obtaining  the  deeds 
were  dead,  and  the  relief  was  sought  against  his  heirs 
and  executor.  The  same  defence  would  be  applicable  to 
the  different  parts  of  the  case.  It  must  be  the  same  with 
respect  to  dealings  between  other  trustees  or  quasi  trus* 
tees,  from  their  confidential  relation,  and  cestui  que  trusts. 
In  such  cases  a  bill  may  be  filed  in  affirmance  of  the 
original  right  of  the  plaintiff,  and  in  ordei"  that  the  relief 
in  respect  to  it — which  is  the  main  relief — ^may  be  effec- 
tual, the  plaintiff  may  state  in  his  bill  any  number  of 
conveyances  improperly  obtained  from  him,  either  atone 
or  more  times  or  respecting  different  kinds  of  property, 
and  ask  to  have  them  all  put  out  of  his  way  or  to  have 
reconveyances ;  for  the  several  conveyances  do  not  so 
much  constitute  distinct  subjects  of  litigation,  but  are 
rather  so  many  barricades  erected  by  the  defendant  to 
impede  the  plaintiff's  progress  towards  his  rights.  The 
same  equity,  we  think,  must  exist  against  conveyances 
of  property  devised  under  a  will,  whether  roal  or  personn 
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1U9  obtained  by  an  executor  from  devisees  or  legatees  to 
be  the  better  or  the  more  easily  managed  or  disposed  of 
with  a  view  to  the  purposes  of  the  will,  or  upon  such  a 
suggestion.  If  taken  upon  a  suggestionof  that  kindt  and 
they  do  not  state  the  purpose  on  their  face,  and  the  exec* 
utor  should*  on  that  ground,  set  them  up  as  absolute  con- 
veyances to  himself,  after  the  purposes  of  the  will  have 
been  answered,  or  when  there  were,  in  truth,  no  such  ne- 
cessities of  the  estate,  though  suggested,  it  is  apparent 
that  there  ought  to  be  reliefagainst  such  conveyances;  and 
that,  within  the  principle  we  are  considering,  the  relief 
may  and  ought  to  be  had  upon  a  bill  for  administering 
the  estate  and  settling  the  actings  of  the  party  as  execu- 
tor, or  connected  with  the  office.  If  the  executor  obtained 
the  conveyance  by  reason  that  he  was  executor,  and  up« 
on  a. suggestion,  that  it  would  enable  him  the  better  to 
dischaige  his  office  or  promote  the  interest  of  the  maker 
of  the  deed,  the  latter  may,  in  a  bill  for  an  account  of  the 
estate,  insist  likewise  on  a  reconveyance,  upon  the  ground 
that  the  account  will  show,  either  that  the  purposes,  for 
which  the  conveyance  was  made,  have  been  answered,  or 
that  they  never  existed  and  that  the  suggestion  was  false 
from  the  beginning.  For,  it  is  plainly  a  fraud«  committed 
in  the  course  of  the  defendant's  administration  and  aris- 
ing out  of  the  relation  created  thereby.  Such  seems  to 
be  the  case,  which  it  was  an  object  of  this  bill  to  state. 
The  statement,  it  is  true,  is  very  imperfect,  and  the  writer 
may  not  have  a  clear  conception  of  the  particular  equity, 
on  which  the  right  to  relief  in  this  suit  depended.  We 
cannot  say,  indeed,  that  there  is  enough  in  the  bill  to  au- 
thorise a  decree  for  the  plaintiff  on  this  part  of  this  cause, 
when  it  comes  to  a  hearing.  Whether  there  be,  or  not, 
is  not  at  this  time  to  be  considered,  as  the  case  is  here  by 
appeal  from  an  interlocutory  decree  on  a  special  de« 
JBurrer.  What  we  have  to  say  is,  that  such  an  equity 
exidtSf  and  that  there  is  a  manifest  propriety  in  connept^ 
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ing  the  obtaining  of  sach  a  conveyance  and  the  trusts  and 
purposes,  on  which  it  was  given  and  to  which  it  has  been 
applied  or  misapplied,  and  asking  relief  in  respect  there* 
of  in  the  same  bill,  in  which  relief  is  sought  in  respect  to 
the  other  acts  of  the  executor,  whether  those  that  are 
strictly  virtute  officii,  or  those  arising  out  of  trusts  im- 
posed, or  supposed  to  be  imposed,  on  him  as  executor. 

Here,  the  will  gave  land  to  the  plaintiff  and  defendant 
and  directed  that  the  excutors  should  take  into  posses- 
8ion,not  only  the  personal,  but  the  real  estate,  and  defend  it 
if  any  difliculty  should  arise  about  if,  and  further,  ihat 
they  should  pay  the  debts  and  funeral  expenses  out  of  the 
money  that  shontd  first  come  into  the  hands  of  the  exectf 
tors  from  any  portion  of  the  estate,  real  or  personal.  The 
land,  then,  although  devised,  was  charged  with  the  debts 
and  expenses,  and  the  executors  were  required  to  enter  into 
it  and  apply  the  profits  to  those  purposes.  The  bill  states 
also,  that  the  parties,  owing  to  the  superior  capacity  for 
l)Usiness  of  the  defendant  and  the  incapacity  of  the  plain- 
tiff, agreed,  immediately  after  the  will  was  proved  in 
May  1847,  that  the  defendant  should  act  solely  as  the  ex- 
ecutor, and  that  accordingly  the  defendant  took  exclu- 
sive possrssloii  of  the  \vboie  estate — real  as  well  as  per- 
gonal. Then  it  was,  that  the  defendant  also  induced  the 
plaintiff  to  execute  a  deed  for  the  land,  "alleging,  and 
declaring,  through  fraud  and  misrepresentation,  that  such 
was  the  will  of  the  testatrix,*'  and  the  plaintiff,  through 
ignorance,  and  confidence  in  the  defendant,  believing  the 
representation.  Viewing  the  statement  of  the  bill  as  to 
the  occasion  and  reason  for  the  conveyance,  in  connec- 
tion with  the  provisions  of  the  will  and  the  absence  of 
any  valuable  or  good  consideration,  it  must  be  supposed^ 
whether  sufficiently  expressed  or  not,  that  it  was  the  pur- 
pose to  charge  in  the  bill,  that  the  defendant,  the  sole 
nctitig  executor,  required  the  conveyance  from  the  plain- 
tiff upon  the  idea,  that  the  will  imposed  duties  op  the 
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executor,  as  such,  in  respect  of  the  land  aod  tbe.pay9iea( 
of  the  debts  oat  of  its  produce,  and  that,  as  the  plaintiff 
.was  giving  up  the  executorship,  be  should  also  give  vip 
the  land,  to  the  defendant,  and  to  that  end  make  a  coa- 
veyance  of  it.  Thus  regarded,  the  arrangement  and  coi^r 
veyance  were  but  acts,  whether  at  the  time  rightful  oip 
wrongful,  in  the  course  of  the  administration  of  the  estate, 
and  they  form  proper  subjects  lor  consideration  in  a  bill 
like  this,  as  arising  out  of  the  administration.  On  this 
ground  the  demurrer  would  be  properly  ov^rrfuled,  if 
the  statements  of  the  bill  be  sufficient  to  show,  that  the 
deed  was  made  under  the  circumstances  and  for  the  pur* 
poses  supposed* 

If,  however  the  allegations  be  so  defective  on  that  head, 
that  the  plaintiff  could  not  get  a  decree  in  respect  of  the 
land,  then  the  point  raised  by  the  demurrer  is  still  aseon« 
clusively  against  the   defendant.     We  rather  suppose, 
that  the  bill  is  too  barren  of  facts  and  vague  to  entitle 
the  plaintiff  to  a  decree  for  any  land.    It  does  not  identic 
fy  the   land   conveyed,  nor,  indeed,  allege  that  the  tes- 
tatrix was  seized  of  any  particular  land,  nor  what  estate 
she  had  in  it,  if  any;  and  it  is  difBcult  to  see  what  in 
particular    constituted    the  '-  fraud    and    misrepresen* 
tation,''  by  which   the   defendant  got  the  conveyance. 
Supposing,  then,  the  statements  in  the  bill  to  be  insuffi- 
cient to  authorise  a  decree  for  the  land,  it  follows  that 
the  bill  cannot  possibly  be  multifarious.    For,  in  its  nature, 
the  objection  of  multifariousness  is,  that  the  bill  contains 
two  distinct  causes  of  suit,  in  respect  of  each  of  which,  as 
the  bill  is  framed,  the  plaintiff  may  have  a  decree  ;  where- 
as this  bill  would,  then,  be  one,  in  which  there  was  as  to 
one  subject  a  good  case,  and  as  the  other  a  bad  one,  so 
that,  in  fact,  the  plaintiff  could  not  have  a  decree  for  dis« 
tinct  subjects,  but  only  for  a  single  one.    Such  a  bill  is 
not  multifarious  in  any  proper  sense  of  the  term,  so  ^ 
to  admit  of  a  demurrer  to  the  whole  bill  on  that  groufKl 
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und  caQSe  it  to  be  dismissed,  as  well  in  regard  to  the 
good  ease  as  the  bad  one.  Certainly  not ;  for  utile  per 
knuile  non  vitiatur.  Instead  of  demurring  for  mullifari* 
ousness,  the  proper  course,  according  to  cfrcumstances, 
Would  be  to  refer  the  bill  to  have  it  reformed  for  imper- 
tinence ;  or  to  demur  to  that  part  of  the  bill,  if  the  party 
does  not  choose  to  answer ;  or  to  answer  and  insist  on 
the  defence^  as  to  so  much  of  the  bill,  at  the  hearing.  For, 
as  far  as  the  plaintiff  has  a  good  case  he  ought  to  be  re- 
lieved, and  not  turned  out  of  Court,  merely  because  he 
unnecessarily  introduced  other  matter,  that  is  impertin* 
ent  to  that  case,  and,  at  the  same  time,  does  not  consti- 
tute another  substantive  ground  for  a  decree. 

It  must  be  certified,  that  there  was  no  error  in  the 
interlocutory  decree,  and  the  defendant  must  pay  the  costs 
in  this  Court. 

V£R  Curiam.  Ordered  accordinglv. 


AMY  ASKEW  vs.  WILLIAM  DANIEL. 

Tbp  liaed  of  a  roamed  woman,  withoot  her  privy  examiDation,  ie  ae  entrra- 
ly  void  aa  to  her,  that  evea  if  an  agreement  be  incorporated  in  it  for  her 
benefit,  the  cannot  obtain  a  specific  performance. 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Fall  Term  1848. 

The  plaintiff's  bill  alleges,  that,  under  the  will  of  her 
first  husband,  Merryman  Barnes,  she  had  a  good  title  to 
a  tract  of  laud,  described  in  the  bill,  together  with  her 
three  children,  among  whom  was  Washington  L.  Barnes  ; 
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that,  after  her  intermarriage  with  her  second  hasband» 
William  Asjcew,  they  sold  and  conveyed  to  Washington 
h.  Barnes  all  their  interest  in  the  land,  bat  that  she  ner* 
er  was  privily  examined,  whereby  the  conveyance  wa« 
void.as  to  her,  and  carried  nothing  bat  the  life  estate  of 
her  hasband,  William  Askew,  who  is  since  dead ;  and 
that  she  has  brought  an  action  of  ejectment  against  Sam- 
uel Barnes,  the  tenant  in  possession,  and  to  whom  it  was 
sold  by  her  son.    She  farther  states  that  the  ot^ect  of 
the  conveyance  and  its  consideration  was  to  secure  to 
herself  a  comfortable  subsistence  for  the  remainder  of 
her  days,  which  her  son  promised  to  provide  for  her. 
This  conveyance  was  made  a  part  of  her  bill«  and  thm 
consideration  expressed  in  it  is,  to  compromise  and  Metm 
tie  controversies  which  had  arisen  between  the  plaintiff 
and  her  children,  conveying  the  land  and  other  property 
of  her  former  husband,  Merryman  Barnes,  and  one  doI« 
lar.    The  prayer  is  that  the  defendant,  who  is  the  admin- 
istrator of  the  said  Washington,  upon  her  surrendering 
her  title  to  the  land,  may  be  compelled  to  comply  with 
his  intestate*8,  the  said  Washington  L.  Barnes',  agree- 
ment as  above  set  forth,  by  paying  to  her  such  sum  or 
sums  of  money  as  upon  a  reasonable  allowance  for  her 
yearly  support  may  be  found  justly  due  to  her. 

Gilliam  and  Lanier,  for  the  plaintiff. 
Badger,  for  the  derendant. 

Nash,  J.  The  plaintiil  *s  bill  cannot  be  sustained.  The 
deed  of  a  feme  covert  is  of  no  effect  in  conveying  her  land» 
until  she  is  privily  examined  by  the  proper  authoritiefl. 
Until  then,  the  deed  as  to  her  is  a  blank  paper— the  title 
still  remains  in  her.  But  though  void  as  to  her,  it  is  good 
and  available  as  to  her  husband  and  transfers  his  life 
estate.  Washington  Barnes,  by  the  conveyance  from  the 
plaintiff  and  her  husband,  acquired  nothing  bat  the  lift 
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estate  of  the  latter,  which  expired  at  his  death.  As  soon 
as  that  event  took  place,  the  plaintiff,  being  the  legal 
owner,  was  entitled  to  the  possession  of  the  land.  She 
accordingly  brought  her  action  of  ejectment  to  recover  it 
from  the  tenant  in  possession.  She  says  she  is  willing  to 
confirm  the  title  of  the  vendee  of  her  son,  if  the  contract, 
made  by  her  and  her  husband  with  him,  is  established, 
tQ-wit :  a  comfortable  support  under  a  decree  of  the  Couit; 
is  provided  for  her.  The  Court  has  no  power  under  that 
conveyance  to  make  any  such  decree.  The  deed,  which 
is  made  a  part  of  the  case,  recites,  that  the  consideratioii 
of  it  was  the  compromise  of  controversies,  which  had 
arisen  concerning  the  property  of  her  former  husband* 
The  compromise  of  a  doubtful  title  is  a  valuable  con* 
sideration  to  sustain  a  conveyance.  The  deed  says  noth*' 
ing  of  any  support  to  be  provided  for  the  plaintiff  by  her 
son  Washington. 

The  plaintiff  never  having  been  privily  examined  toaoh- 
in^  h^r  execution  of  the  deed,  it  is  void  as  to  her,  and  she 
stands  aslf  she  hisid  n^ver  executed  it,  having  the  same 
title  to  the  land,  which  she  had  before  that  instrument 
WASinade.  If  the,  parol  agreement,  attempted  to  beset 
up  by  the  bill,  had  been  incorporated  in  her  conveyance 
to  her  son;  it  would  not  alter  the  law — the  deed  was  void 
as  to  her,  and  she,  therefore,  could  not  have  obtained  a 
specific  performance. 

Pjy^  CyRiAM.  Bill  dismissed. 
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A  teiUtor  beqoaathed  to  his  wifo  <'two  choice  horses,"  "fifteen  choice  sheepi" 
4'e.i  and  the  wife  died  before  receiving  her  legfaey.  Held,  that  the  admin* 
IMrater  of  the  wife  was  not  eaiilled  to  hie  choieoi  bat  that  the  aeleetiaii 
■met  be  nade  by  the  execoton  of  the  bnaband  and  should  be  of  the  b«t 
■beep. 

A  testator  bequeathed  as  follows:  **l  give  to  my  danghter  S.  G.  four  negroes 
by  name  Dice,  &.c.  which  she  has  already  received,"  and  in  a  subsequent 
elanse  he  says,  "It  h  my  desire  that  my  danghter  8.  G.  have  three  .small 
nfgroas  more,  whioh  will  make  her  mimber  seven,  eqnal  with  her  brotbot'o 
narober."  After  making  hie  will,  the  teetator  conveyed  three  negroes  to  his 
danghter  S.  G.  by  deed  of  gift.  Held,  that  this  was  a  aatisfaotion  of  the 
legacy  of  three  small  negroes. 

A  teetator  ia  the  residuary  clause  of  his  will  devised  and  bequeathed  as  fol- 
]ow%  <*roy  other  two  tracts  of  land,  40'i  and  all  my  negroes^  boC  ttien- 

tioned,  dto.,  to  be  equally  divided  between  >°]^2IMW^£^Sh^^^  ^*  ^' 
and  my  daughter  S.  G.  aud  the  heirs  of  jj^roRjivdMeaMO^  Heldf 
that  the  words  ''heirs  of  L."  as  here  used^ffi^an  ^mM  cIvlnlNq^fX,''  and 
that  the  division  must  be  per  capita,  in  i^cffeach  of  the  childrvii  of  t% 
will  take  one  full  share.  Jt  AW   ^THOOLa 

The  oaaee  of  Ward  v.  Siovoe,  3  Dev.  £q.  5jf H^lMy  frVs^ey,  S  tf».^. 
100,  and  Martin  v.  Oould,  3  Dev.  Eq.,  3Qd,  cited  an<hy>nraKa^      M     \ 

Canse  removed  from  the  Court^feBftnUi^^SrPeraon 
County,  at  the  Spring  Term  1848. 

Robert  Harris  died  in  I847«  leikving  him  aarviying' his 
ohildren»  William  Harris  and  Robert  Harris,  and  Sarah 
GilliSt  and  grand«cbildren,  Robert  L.  William  H^  Ann, 
and  Sarah  Harris,  who  were  the  children  of  his  s'jn 
Lawson  Harris  (who  died  before  his  father)  and  ^Sarah 
Harris,  his  widow,  who  died  a  short  time  after  her  hos* 
band  and  upon  whose  estate  William  PhUpot  took  out 
letters  of  administration.  The  bill  is  filed  by  Wil- 
liam and  Robert  Harris,  the  executors,  againet  the  ad-^ 
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ministrator  of  Sarah  HarriSf  Sarah  Ellis  and  her  has* 
bandy  and  the  children  of  Lawson,  praying  that  a  con* 
atraction  may  be  put  upon  the  will  of  Robert  Harris  tp 
•nable  the  plaintiffs  to  make  distribution.  The  will  is  as 
follows :  *'In  the  name  of  God,  amen,  I,  Robert  Harris, 
Sen.,  of  Person  County.  State  of  North  Carolina,  being  of 
jK>und  and  perfect  mind  and  memory,  (Blessed  be  God,)  do 
this  10th  day  of  May  in  the  year  of  our  Lord  1849,  make 
and  publish  this  ray  last  will  and  testament  in  manner 
following ;  that  is  to  say,  after  all  my  just  debts  are  paid: 
Item  1st.  I  give  and  bequeath  unto  my  son  William  Har- 
vis,  one  horse,  bridle,  and  sadle ;  one  cow  and  calf;  one 
l»ed  and  furniture ;  two  hundred  .and  seventy-three  and  a 
lialf  acres  of  land,  whereon  he  now  lives ;  six  negroes,  by 
name,  Linda,  Stephen,  Frank,  Henry,  Dice,  and  Ann.  unto 
]um  and  his  heirs  forever  ;  which  he  has  already  received. 

'*Item  Snd.  I  give  and  bequeath  unto  my  son,  Lawson 
Harris,  one  horse,  bridle,  and  saddle  ;  one  cow  and  calf; 
one  bed  and  furniture  ;  three  hundred  acres  of  land,  join* 
ing  the  land  of  Allen  Yancy,  William  Harris  and  others  ; 
vrhicl^  he  has  already  received,  and  expended  the  value 
to  his  own  use. 

^Item  3rd.  I  give  and  bequeath  unto  my  daughter, 
Sarah  Gillis,  one  feather  bed  and  furniture  ;  one  mare. 
Bridle,  and  saddle  ;  four  negroes,  by  name.  Dice,  Jinny, 
Peggy,  and  Jacob,  to  her  and  her  heirs  forever ;  which 
ahe  has  already  received. 

^'Item  4th.  I  giro  and  bequeath  unto  my  son,  Robert 
Harris,  one  horse,  bridle  and  saddle ;  one  bed  and  furni- 
ture ;  seven  negroes,  by  name,  Oxford,  Sarah,  Gaston, 
Green,  Lethe,  Tine,  and  Elijah,  to  him  and  his  heirs  for- 
•ver ;  which  he  has  already  received. 

'Item  5th.  I  leave  to  my  beloved  wife,  Sarah  Harris, 
the  tract  of  land,  whereon  I  now  live  during  her  life 
•r  my  widow  j  also  as  many  of  my  negro  men  and 
wmmh  as  she  chooses,  out  of  the  number  I  leav»; 
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two  choice  horses ;  foar  cows  and  calves ;  all  my  stock 
of  hogs  ;  fifteen  choice  sheep  ;  all  the  stock  of  goese  ;  ail 
the  household  and  kitchen  furniture,  or  as  much  as  she 
cares  to  keep  ;  one  yoke  of  steers  and  cart;  the  rest  of  my 
black  people  to  be  divided  after  William  Harris  receive 
one,  the  value  of  Tine,  which  my  son  Robert  Harris  has 
over  the  number  of  his  brother  William ;  also  it  is  my 
desire  for  my  son  William  to  have  fifty-three  dollars  to 
make  his  tract  of  land  equal  of  value  with  the  tract  I  gave 
my  son  Lawson  ;  also  it  is  my  desire  that  my  daughter, 
Sarah  Giilis,  have  threo  small  negroes  more,  which 
will  make  her  number  seven,  equal  with  her  brothers' 
n'umber. 

I  give  and  bequeath  unto  the  heirs  of  my  son  Lawson 
Harris,  deceased,  two  negroes,  Milly  and  Jeff,  to  them 
and  their  heirs  forever. 

Item.  I  give  and  bequeath  unto  my  son  Robert  Harris 
the  tract  of  land  whereon  I  now  live,  containing  six  hun- 
dred, acres  after  the  death  or  marriage  of  my  wife,  to  him 
and  his  heirs  forever.  Also  the  negroes  which  I  leave 
her  to  return  to  my  estate  at  her  death  or  marriage. 

*•!  give  and  bequeath  unto  my  daughter  Sarah  GilUV, 
the  tract  of  land  whereon  my  brother  Overton  Harris 
lived  at  his  death,  containing  one  hundred  and  fifty  acres, 
to  her  and  her  heirs  forever. 

•*My  other  two  tracts  of  land  not  mentioned,  including 
the  mill  tract  above,  containing  six  hundred  and  forty 
acres,  and  all  my  negroes,  not  mentioned,  to  be  equally 
divided  between  my  two  sons  William  Harris  and  my 
son  Robert  Harris,  and  my  daughter  Sarah  Gillis,  and 
the  heirs  of  my  son  Lawson,  deceased,  and  the  rest  of  my 
property,  wagon,  still,  <fcc.  It  is  my  desire  that  my  son 
William  shall  have  thirty  acres  of  land  surveyed  off  from 
the  tract,  on  which  I  now  reside,  adjoining  the  tract  which 
I  have  given  him,  and  then  the  balance  of  the  tract  to  my 
son  Robert  as  before  recited. 
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^I  nominate  and  appoint  my  son  William  Harris  a«d 
my  son  Robert  Harris,  executors  to  this  my  last  will  and 
testament.  In  witness  whereof,  I  have  hereunto  set  my 
band  and  affixed  my  seal,  this  1st  day  of  June,  1843. 

(Signed,)  ROBERT  HARRIS,  Lsbal-J 

''In  presence  of 

"John  Humpbkibs, 

'^Ambbose  GariXHAM." 

The  bill  alleges,  that  Mrs.  Harris  died  a  few  days  after 
the  testator,  before  she  had  received  the  horses,  sheep, 
'dec*  bequeathed  to  her,  and  that  her  administrator  insists 
upon  having  his  choice  of  the  horses,  &c. :  That  the  tes- 
tator after  the  will  was  made,  gave  Mrs.  Gillis  three  ne« 
groes,  and  that  she  and  her  husband  insist  upon  having 
three  more,  before  the  general  division  is  made  :  That 
the  testator,  before  the  will  was  made,  had  given  to  his 
son  Lawson,  (ive  negroes,  of  which  no  mention  is  made 
ii  the  will}  and  that  the  children  of  Lawson  insist,  that 
in. the  general  division  they  will  each  be  entitled  to  one 
full  share,  making  four  sevenths. 

The  answers  submit  these  questions  to  the  decision  of 
the  Court. 

E.  G>  Reade  and  Norwood^  in  behalf  of  the  children  of 
I^awson  Harris,  deceased,  referred  to  the  following  cases  : 

i^tuey  v.  Spivey^  2  Ire.  Eq.  100.  Bryant  v.  ScoU^  1 
Dev.  &  Bat.  Eq.  156.  Stwoe  v.  Ward,  3  Hawks  004.  1 
Dev.  67.    2  Deo.  Eq.  509. 

Upon  the  construction  of  the  residuary  clausci  for  the 
purpose  of  shewing  that  Lawson  Harris'  children  take 
only  one  fourth,  the  following  cases  were  referred  to : 

Spivey  v.  Spivey,  2  Ire.  Eq.  100.  Martin  v*  Goulds  3 
Dev.  Eq.  305. 

Gilliam  and  Lanier,  for  the  defendants. 
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PsARaoM,  J.  Upon  the  first  question,  it  is  elear,  that 
the  administrator  of  Mrs.  Harris  is  entitled  to  the  horses* 
aheep»  lie.  It  is  the  duty  of  the  executors  to  make  the 
•election.  A  confidence  is  reposed  in  them,  that  they 
will  select  good  articles  of  the  several  descriptions  of 
chattels.  The  administrator  is  entitled  to  *^two  choice 
horses^''  by  which  is  meant*  two  of  the  best  horses,  and  to 
fifteen  of  the  best  sheep. 

Upon  the  second  question,  assuming  as  we  must  do, 
that  the  three  negroes  were  given  to  Mrs.  Gillis  by  a 
valid  deed  of  giftf  we  think  these  three  negroes  are  a  sat* ' 
isfaction  of  the  legacy  of  the  three  small  negroes.  If  na 
other  words  had  been  added,  this  would  have  been  the 
conclusion  ;  for,  gifts  and  bequests  to  children  are  con* 
sidered  as  portions  or  provisions  made  for  them,  and  the 
law  will  not  allow  of  a  double  plortion  to  one  child,  unless 
there  be  a  clear  intent  to  give  it ;  but  in  this  will  the 
matter  is  put  beyond  all  question  by  the  words,  ^' three 
small  negroes  more  which  will  make  her  number  seven^ 
equdd  with  her  brothers'  number*' — the  will  having  men* 
tioned  before,  that  she  had  already  received  four*  Hero 
tbe  reason  lor  giving  the  three  small  negroes  is  expressly 
stated.  That  reason  ceased  by  the  gift  of  the  three  ne« 
groesmade  afterwards  and,  as  the  reason  ceased,  the  gift 
was  satisfied,  upon  the  same  good  sense  with  the  maxim 
**ce$santi  ratione  cessat  /ex." 

Upon  the  third  question,  without  putting  any  stress  oa 
the  fact,  that  Lawson  is  spoken  of  in  the  will  as  being 
alivCf  which  we  presume  is  to  be  attributed  to  the  fact, 
that  the  will  has  two  dates,  being  dated  at  the  commenea- 
OMBt  10th  of  May,  1842,  and  at  the  end,  1st  of  June,  1842 ; 
wo  are  forced  to  the  conclusion  by  the  cases  decided  ia 
this  State  and  in  England,  and  in  our  sister  States,  that 
the  word  ^heirs/'  as  used  in  this  will,  means  the  children 
of  Lawson  Harris,  and  that  the  division  most  be  per 
aqritOf  in  which  each  of  the  children  of  Lawson  will  tako 
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one  full  share.  This  is  fully  settled  by  the  case  of  Ward 
V4  Stowe^  2  Dev.  Eq.  500,  when  it  was  last  before  this 
Coart,  and  when  all  the  cases  were  fully  exan^ined  and 
discassed*  The  history  of  that  case  shows  the  importance 
of  abiding  by  the  rule,  #/are  decisis^  and  as  it  was  so 
solemnly  decided,  we  should  follow  it,  even  if  disposed  to 
qoestion  its  correctness  ;  in  which,  however,  we  entirely 
concur*  To  take  this  case  out  of  the  general  rolcy  our 
attention  was  called  by  the  counsel  for  the  plaintiff  to  the 
fact,  that  in  another  clause  two  negroes  are  given  to  the 
'*heirs^  of  Lawson,  where  it  is  insisted  the  children  take 
as  a  class.  This  suggestion  does  not  aid  the  plaintiff. 
It  is  certain,  that  in  that  clause,  the  word  *'heirs**  does 
mean  children,  and  the  division  between  them  will  be  per 
capita. 

The  main  reliance,  however,  was  put  upon  the  cases 
tf  Spivey  \\  Spivey^  2  Ire.  Eq.  100,  and  Martin  v.  GmUl^ 
%  Dev.  Eq.  305.  We  have  examined  these  cases  attOD* 
tively*  They  do  not  enable  us  to  say  that  this  case  is  an 
exception  to  the  general  rule.  In  the  case  of  Spivey  v* 
S^vey^  the  words,  **those  who  have  received  a  part  of 
my  estate,  will  account  to  the  balance  of  my  children  for 
what  they  have  received,'*  were  held  sufficient  to  make 
that  case  an  exception  ;  for,  although  the  word  **heirs*' 
was  held  to  mean  children,  yet  as  they  were  expressly  re* 
quired  to  account  for  advancements  made  to  their  mother, 
as  a  class,  it  was  held,  that  they  should  also  receive  as  a 
class.  There  are  no  words  of  the  kind  in  the  case  nnder 
consideration. 

In  the  case  of  Martin  v.  Chuld,  the  provision,  which 
gave  out  of  the  fund,  before  the  division,  the  average  price 
of  100  acres  to  Daniel,  the  son,  **in  order  to  make  him 
ctnnpensation  for  100  acres  which  I  gave  to  my  son  Mali* 
chi,*'  was  held  to  make  that  case  an  exception  ;  for  it 
showed  that  the  testator  meant  to  deal  equally  between 
bis  two  sons. 
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In  this  case,  it  does  not  appear /rom  the  will^  that  the 
testator  meant  to  deal  equally  between  all  of  his  children, 
but  to  make  such  a  disposition  of  his  property  as  ha 
thonght  right  without  reference  to  a  precise  equality. 

William  and  Lawson  are  made  equal  in  land  by  adding 
#53.  Robert  has  no  land  until  the  death  of  his  mother* 
when  he  is  to  get  the  "home  place/'  600  acres.  No  re* 
ference  is  made  to  equality  in  land  with  William  and 
Lawson — no  average  price  is  to  be  fixed  on. 

Sarah  Gillis  is  given  a  tract  of  150  acres  of  land«-iio 
reference  to  value,  so  as  to  show  that  equality  is  intended* 

William  and  Robert  Harris,  and  Sarah  Gillis  each  re« 
ceive  seven  negroes — the  number  is  equal — nothing  is  said 
about  value. 

And  the  children  of  Lawson  receive  tux)  negroes*  No 
mention  is  made  of  any  negroes  having  been  given  to 
Lawson.  Nor  is  it  said,  that  the  tioo  negroes  are  to  maka 
the  share  of  Lawson  equal.  So  it  would  not  appear  that 
equality  was  intended,  even  if  we  could  go  out  of  the  will 
to  take  notice  of  the  fact,  that  five  negroes  had  been  given 
to  Lawson  ;  which  could  not  be  done  without  violating 
the  rules  of  evidence,  that  written  instruments  are  not  to 
be  added  to,  varied,  or  explained,  by  parol  testimony* 

We,  therefore,  can  see  nothing  to  take  this  case  out  of 
the  general  rule,  and  we  do  not  feel  at  liberty  to  depart 
from  a  series  of  cases  *'to  be  traced  back  for  more  than  a 
century,^  for  the  purpose  of  speculating  npon  what  mi^ 
have  been  the  intention  of  the  testator* 

• 

PiB  Curiam.  Declared  accordingly. 
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DAVID  M.  DEANS  v«.  WILLIAM  T.  DORTCH  9c  AL. 

la  the  c|w»  of  lost  bonds  the  jarisdiction  of  Courts  of  Equity  afibrde  relief  mort 
complete,  adequate  and  perfect  than  can  be  done  by  Conrte  of  law,  tht 
former  requirins;  indemnity  to  be  giYon  to  the  alleged  obligor  against  ths 
bond. 

IfH  a  aait  in  Equity  to  recover  the  amount  of  a  lost  bond,  the  Court  reqoirsp 
the  same  decree  of  evidence  as  a  Court  of  law  does,  and  therefore  tba 
plaintiffmust  produce  Batisfactory  proof,  not  only  of  the  contents  of  the  bond, 
but  also  that  it  had  been  signed,  sealed  and  delivered  by  the  party  sooght 
to  be  charged. 

Cause  removed  from  the  Coart  of  Equity  of  Nash  Conn* 
ty,  at  the  Fall  Term,   1848. 

The  bill  charges  that  David  M.  Deans  was  in  the  year 
,  appointed  guardian  to  the  infant  children  of  Wil* 
liam  D.  Strickland,  and  upon  stating  the  accounts  with 
Cranberry  Yick,  the  former  guardian  of  his  wards,  foand 
him  largely  indebted  to  them  ;  whereupon  he  immediate- 
ly brought  an  action  upon  his  guardian  bond,  against  him 
tmd  his  sureties,  to  wit :  Jordan  Joiner,  John  H.  Drake, 
and  Samuel  W.  W.  Vick.     This  suit  was  compromised 
by  the  plaintiff's  taking  the  several  bonds  of  each  of  the 
sureties  for  his  ratable  proportion  of  what  was  due.    The 
bill  charges,  that  Samuel  W.  W.  Vick,  executed  his  bond 
for  9595  33-100,  his  proportion  of  the  sum  due,  and  gave 
as  his  surety  Josiah  Vick.     The  bond  was  dated  about 
the  9th  of  November,  1842,  payable  one  day   after  date, 
and  witnessed  by  J.  J.  Taylor.     The  bill  then  alleges, 
that  a  few  minutes  after  the  execution  and  delivery  of  the 
bond,  he  delivered  it  to  Josiah  Vick,  at  his  request,  to  en- 
able him  to  procure  an   additional  surety,  with  himself, 
and  that  he  has  never  seen  it  from  that  time,  and  he  be- 
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Itevefl  that  it  was  lost  or  destroyed  by  Josiah  Viok.  It 
charges,  that  the  plaiDtiflf  freqaently  demanded  the  bond 
ftom  Josiah  Vickt  who  never  woald  deliver  it  up,  but 
promised  that  it  should  be  arranged,  and  that  no  part  of 
it  has  ever  been  paid,  but  the  whole  remains  due.  Samuel 
W.  W.  Yick  died  in  June  1845,  and  the  said  Josiah  sooa 
thereafter ;  and  at  November  Term  or  the .  County 
Court  of  the  same  year,  the  defendant,  Dort«h|  was  ap» 
pointed  administrator  of  Samuel,  and  the  defendantf 
Bloaot,  of  Josiah;  and  they  possessed  themselves  of 
all  the  estate  of  their  several  intestates.  The  bill  prays» 
that  the  defendants  may  be  decreed  to  pay  the  said  bond, 
&0.    To  this  bill  the  necessary  affidavit  is  affixed. 

The  answers  admit,  that  the  plaintiff  was  the  guardian 
of  the  children  of  William  Strickland;  and  that  he  in- 
sittuted  a  suit  against  the  former  guardian,  Granberryt 
and  his  sureties,  who  were  the  persons  mentioned  in  the 
bill :  That  they  are  the  legal  representatives  of  the  two 
Mr.  Yieks,  Samuel  and  Josiah,  but  deny  all  knowledge  of 
the  alleged  settlement  of  that  suit,  or  of  the  bond,  charged 
to  have  been  executed  by  their  intestates :  That  they 
never  heard  of  it  except  from  the  plaintiff  and  that  not 
until  about  the  time  the  bill  was  filed.  They  deny  having 
it  in  their  possession :  and  aver  that  aiter  the  death  of 
their  several  intestates,  and  after  procuring  letters  of 
administration,  they  examined  the  papers  belonging  to 
each,  and  found  no  such  bond. 

Replication  was  taken  to  the  answers ;  the  case  set 
Ibr  hearing ;  and  transferred  to  the  Supreme  Court. 

MUkr^  for  tho  plaintiff. 

B.  F.  MoorCf  for  the  defendants. 

Nash,  J*  The  object  of  the  bill  is  to  set  up  a  lost  bond 
mgttinst  the  estates  of  the  two  Mr.  Vicks.  Courts  of 
B^ity  originally  obtained  jurisdiction  in  such  matters. 
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upon  the  ground,  that  in  a  Court  of  law*  the  plaintiff 
could  not  obtain  redress,  for  the  reason,  that  he  could  not 
make  profert  of  the  bond.  This  reason  has  long  ceased, 
and  with  it  the  jurisdiction  acquired  by  Courts  of  Equity 
would  alw,  in  all  probability,  have  ceased,  but  for  the 
rules  adopted  there,  in  granting  relief.  The  Courts  of 
Equity,  in  doing  jostice^to  the  plaintiff,  will  also  take 
care  he  shall  do  justice  to  the  defendants,  they  requiring 
him  to  indemnify  the  defendants  against  the  bond.  It  ia 
not  in  the  nature  or  composition  of  a  Court  of  law  to 
cause  the  indemnity  to  be  given,  or  to  adjust  its  terms. 
Equity,  therefore,  has  retained  this  jurisdiction,  equally 
beneficial  to  the  obligee  and  the  obligor,  because  the  re* 
lief  afforded  is  more  complete,  adequate  and  perfect,  than 
at  law.  1  Stort^s  Eq»  4 1 8.  When  the  plaintiff  has  given 
to  this  Court  jurisdiction  of  the  case,  by  his  affidavit,  the 
cause  is  then  to  be  tried  by  those  rules  of  evidence,  which 
are  common  to  both  tribunals.  The  first  thing  for  the 
plaintiff  to  do,  in  this  case,  was  to  prove,  by  competent 
testimony,  the  existence  of  the  bond,  alleged  to  be  lost. 
He  must  show,  that  it  was,  in  law,  a  perfect  instrument 
He,  in  his  bill,  affirms  such  to  be  the  fact — the  laboring 
oar  is  on  him  ;  and  a  Court  of  Equity  ocgbt  not,  and  will 
not  grant  him  relief,  when  his  testimony  leaves  that  fact 
in  doubt  and  uncertainty.  In  general,  rules  of  evidence 
in  Courts  of  Equity  are  the  same  as  in  Courts  of  law.  In 
this  case,  then,  it  is  necessary  the  plaintiff  should  show, 
that  the  instrument  was  perfected  in  all  its  parts — that  it 
had  been  sealed  and  delivered  by  the  party,  he  seek 
to  charge.  If  the  action  were  at  law,  and  the  paper 
had  a  subscribing  witness,  it  would  be  necessary  to  prove 
the  execution  by  him.  The  plaintiff  has  filed  the  depo- 
sition of  Mr.  Taylor,  who,  he  alleges,  was  the  subscribing 
witness.  He  states,  that  he  was  present  at  the  settle* 
hient,  wrote  the  bond,  saw  Josiah  Vick  sign  it»  as  sorety 
fer  S.  W.  W.  Vick,  and  that  he  signed  it,  as  a  witness. 
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This  took  place  some  where  about  1842  or  1848,  aod  he^ 
thinks  Mr,  Deans  took  it.  Delivery  is  an  esseotial  part  of 
a  deed,  without  which,  though  the  paper  may  be  signed 
and  sealed,  it  is  not  a  deed*  Mr.  Taylor  leaves  this  im« 
portant  fact  in  doubt,  and  the  other  testimony,  if  it  doe9 
not  increase  the  doubt,  does  not  remove  it  A  witneat 
of  the  name  of  A.  D.  Barnes  states,  that  he  saw  the  bdDd» 
which  was  given  by  Samuel  W.  W.  Yick  upon  the  set» 
stlement,  at  which  ho  was  present,  "and  he  Ae/teve^  Josiah 
Viok  was  a  security  to  the  said  bond»  though  he  has  no 
distinct  recollection  of  this/'  J.  D.  W.  Barnes  statoSt 
that  in  1842  or  1843,  he  met  with  Mr.  Josiah  Vick  com* 
ing  out  of  the  Court  House,  who  stated  to  hiBi»  that  be 
had  told  David,  that  he  would  have  the  bond  filled  up  for 
Samuel  Yick,  and  he  was  going  out  to  look  for  security^ 
In  another  deposition  he  states,  that  when  he  met  him  as 
above  stated,  he  had  a  bond  in  his  hands,  which»  he  said» 
he  was  going  to  have  filled  up.  On  their  way  home  Ihe 
same  night,  Yick  told  him  the  bond  was  not  yet  filled  up. 
About  a  month  before  J.  Yick's  death  he  told  him  at  his 
mill  he  would  have  that  bond  to  pay.  We  cannot  say 
the  testimony  satisfies  us,  that  the  paper  ever  was  de* 
slivered  by  Josiah  Yick.  Not  one  of  the  witnesses  proves 
it  Mr.  Taylor,  who  wrote  the  paper,  and  states  that 
Yick  signed  it,  only  thinks  the  plaintiff  took  it.  Imme- 
diately after,  however,  it  is  seen  in  the  hands  of  Josiah 
Yick,  who  stated  he  was  going  out  to  get  security.  The 
plaintifi*  in  his  bill  alleges,  that  he  handed  it  to  him,  at 
his  request,  but  no  witness  proves  it,  and  subsequently 
Josiah  Yick  stated  to  Barnes,  that  the  bond  is  not  yet 
filled  up.  A  remarkable  circumstance  in  the  case  iUt 
that  the  witnesses  who  speak  to  time  can  none  of  them 
fix  it,  even  as  to  the  year.  Such  want  of  memory  is  not 
calculated  to  beget  much  confidence  in  the  correctness  of 
these  statements.  If  the  facts  were  such  as  the  bill  states, 
it  is  very  extraordinary  that  the  plaintilT  did  not  sooaer 
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eommenoe  bis  action.  He  alleges  that  the  trancaotton 
took  place  in  18^  and  be  did  not  file  his  bill  until  Octo* 
ber  1840|  and  not  aotil  both  Samael  Yick  and  Josiah  Vick 
"mre  dead.  His  allegation,  that  he  frequently  demanded 
tbe  bond  of  Josiah,  is  not  proved.  For  foar  years  and 
more,  be  suffers  this  paper  to  remain  in  tbe  hands  of 
Josiah  without  even  a  demand  for  it— the  thing  is  strange 
and  unaccountable.  The  case  is  not  without  its  difficul- 
ties OB  the  part  of  the  defendants ;  but  as  it  was  tbe  duty 
of  the  plaintiff  to  sustain  his  allegations,  by  sufficient  tes* 
timony,  whatever  doubts  we  may  have,  we  cannot  declare  ^ 
that  the  paper  writing  ever  was  delivered  by  Josiah  Yick 
as  has  deed.  If  the  bill  bad  been  filed  during  the  life  of 
Josiah  Vick,  the  plaintiff  would  have  been  entitled  to  bis 
evidence,  as  to  the  delivery,  and  the  Court  might  have 
been  freed  from  the  necessity  of  groping  in  the  dark  after 
probabilities,  and  if  the  plaintiff  sustains  an  injury,  it  is 
the  consequence  of  his  own  folly. 

Fbk  Cubum.  Bill  dismissed  with  costs. 


WILLIAM  R.  CATON  m.  STEPHEN  WILLIS  &.  AL. 

When  a  bill  is  filed,  to  set  aside  an  instrument  on  the  groand  (hat  it  was  exe- 

fluted  by  mistake  or  accident,  the  natore  of  the  mbtake  er  accident  most 

be  Ml  Mt  with  certainty  in  the  bill. 
Vsbibita  do  not  make  a  part  of  a  bill,  bat  are  a  part  of  the  proof,  and  cannot 

aid  defectiTc  statementa  in  the  bill,  any  more  than  any  other  part  of  tha 

proof. 

Ganse  removed  from  the  Court  of  Equity  of  CraTen 
Cotnty,  at  the  Spring  Term  1848. 
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The  bill  charges,  that  one  Adam  Gaskins  died  iiites. 
tate,  seised  and  possessed  of  a  parcel  of  land,  Jyiog  on 
Swift  Creek  in  the  County  of  Craven ;  That  this  land  dm* 
cended  to  Guilford  Gaskins,  Stephen  Gaskins,  - 

r— — ,  who  were  the  heirs  at  law  of  the  said  Adam* 
That  partition  was  duly  made,  and  a  share  designated  as 
lot  No.  5,  was  assigned  to  Guilford  Gaskins.  The  record 
of  the  proceeding  for  partition  is  referred  to  as  an  ex* 
hibit. 

The  bill  further  charges,  that  Guilford  Gaskins  con* 
tracted  to  sell  to  Stephen  Gaskins  the  said  lot,  No.  6,  for 
the  sum  of  «196,  «'and  accordingly  executed  a  deed  dated 
«9th  of  September  1835,  whereby  the  said  Guilford  hon- 
estly intended  to  convey  in  fee  simple  to  the  said  Stephen 
the  said  lot  No.  6,  but  by  mistake  or  accident,  the  land  was 
so  described  therein  as  not  to  embrace  or  convey  the 
same  :"  That  the  said  Stephen,  believing  the  deed  did 
convey  the  said  lot,  as  was  intended,  entered  Into  peg- 
session  and  made  valuable  improvements  and  remained  in 
possession  until  the  year  1842,  "when  he  sold  the  same 
for  full  value  to  the  plaintiff,  who  had  full  confidence  in 
the  validity  of  his  title  to  the  said  lot,**  and  thereupon  the 
plaintiff  entered  upon  the  land,  and  has  expended  much 
labor  thereon  :  that  Guilford  and  Stephen  Gaskins  were 
ignorant  and  illiterate  men,  not  acquainted  with  the  form 
of  legal  conveyances. 

The  bill  further  charges,  that  the  defendant  Stephen 
Willis,  well  knowing  that  Guilford  Gaskins  intended  by 
the  deed  to  convey  lot  Na  5,  to  Stephen,  and  being,  as 
he  was  a  surveyor,  well  acquainted  with  the  land,  found 
out  that  the  deed  did  not  embrace  lot  No  5.  Under  pre- 
tence of  buying  some*-vacant  land,*  as  it  was  called, 
which  had  also  descended  to  the  heirs  of  Adam  Gaskins' 
he  procured  Guilford  Gaskins  to  execute  to  the  defendanf[ 
Major,  a  deed,  which  included  a  large  part  of  the  lot 
No.  6,  and  that  the  said  Major  Willis,  after  getting  the 
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deed»  in  184«5  commenced  an  action  of  ejectment  against 
|be  plaintiflf.  .  The  prayer  is,  that  the  defendants  may  be 
{perpetually  enjoined  from  proceeding  in  the  action,  and 
from  commencing  any  other  f>ction»  whereby  to  turn  the 
plaintiff  out  of  possession,  and  for  general  relief. 

The  defendants  deny  all  the  material  allegations  of  the 
bill.  They' allege,  that  Guilford,  by  his  deed  to  Stephen 
Gaskins«  conveyed  or  intended  to  convey  lot  No.  4,  which 
he  had  purchased  of  one  Luton  and  wife,  to  whom  it  had 
been  allotted  in  the  partition  ;  and  that  he  did  not  intend 
to  convey  lot  No.  5,  by  his  said  deed.  They  further  al- 
lege, that  Guilford  Gaskins,  by  bis  deed  to  Major  Willis, 
conveyed  only  a  part  of  lot  No.  5,  and  not  the  whole  of 
Ibe  lot ;  and  that  Stephen  Willis,  in  making  the  purchase, 
acted  as  the  agent  of  Major  Willis,  and  had  no  interest  in 
the  land. 

/.  H.  Bryan^  for  the  plaintiff. 
Mordecaif  for  the  defendants. 

PsARsoN,  J.  Many  depositions  were  taken  on  both 
sides,  but  it  is  not  necessary  to  advert  to  the  proof,  be- 
cause the  allegations  of  the  bill  are  so  general  and  un- 
certain, that  it  is  impossible  to  declare  the  facts  necessa* 
ry  to  entitle  the  plaintiff  to  a  decree. 

In  all  bills,  to  entitle  the  plaintiff  to  a  decree,  there 
must  be  proper  allegations.  Proof  without  allegations 
will  no  more  answer  the  purpose,  than  allegations  without 
proof.  There  must  be  * 'allegata  et  probata"  It  is  true, 
the  same  degree  of  certainty  is  not  required  in  pleadings 
in  Equity,  as  is  required  in  pleadings  at  law,  H^t  there 
must  be  some  certainty,  and  the  facts  material  to  make 
out  the  plaintiff's  equity  must  be  alleged  in  a  manner  to 
enable  the  defendant  to  take  issue,  and  to  enable  the 
Court  to  see  what  it  is,  that  the  plaintiff  insists  upon.  If 
a  bill  should  charge,  *'that  the  defendant  practised  a  fraud 
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upon  the  plalntifif/'  without  atating  in  what  the  fraud  con* 
aisted,  or  ia  what  way  it  was  effected,  every  one  would 
admit,  that  the  allegation  w*as  too  general  and  uncertaiou 
The  allegation  of  the  mistake  or  accident,  by  which  it 
happened,  in  this  case,  that  the  deed  made  by  Guilford  to 
Stephen  Gaskins  did  not  include  the  land,  which  the  par* 
ties  intended,  is  as  general  and  uncertain,  as  in  the  caso 
supposed  above.     The  allegation  is»  that  in  the  partitiioa 
of  land  of  Adam  Gaskins,  lot  No.  5  was  allotted  to  Guil- 
ford Gaskins  ;  That  he  contracted  to  sell  lot  No.  5  to  Ste* 
pben  Gaskins ;  but  that  **by  mistake  or  accident  the  land 
was  so  described  therein,  as  not  to  embrace  or  convey 
the  same."    This  is  wholly  uncertain,  and  yet  it  is  the 
'^gist**  of  the  plaintiff's  case. 

The  bill  should  have  set  out  the  .metes  and  boundaries 
oflotNo*5,  or  identified  the  land  in  some  other  waj^ 
the  metes  and  boundaries  of  the  deed  and  the  manner  ia 
which  the  alleged  mistake  or  accident  occurred,  as  that 
the  draughtsman  copied  the  metes  and  boundaries  of  Ioit 
No.  4  by  mistake,  instead  of  the  metes  and  boundaries  of  lot 
No.  5,  if  such  was  the  fact ;  or  that  in  the  boundaries,  a 
certain  line  was  by  mistake,  written  *^South**  so  many 
poles,  instead  of  '*North"  so  many  poles,  if  such  was  the 
fact.  In  short,  it  should  have  stated  the  manner  in  which 
the  thing  happened,  and  given  somo  idea  of  what  it  is, 
about  which  the  plaintiff  complains* 

The  bill  in  another  allegation  states,  thaf,  af^er  his 
purchase,  Stephen  Gaskins  took  possession  of  the  said  lot, 
and  continued  in  possession  until  1842,  "when  he  sold 
the  same,  for  the  full  value,  to  the  plaintiff,  who  had  full 
confidence  in  the  validity  of  his  title  to  the  same/'  Itdos 
not  appear,  whether  the  deed  made  by  Stephen  Gnskins 
to  the  plaintiff,  if  he  made  one,  correctly  desciibes  lot  No. 
5,  or  follows  the  description  in  the  deed  made  by  Guil* 
ford  ;  in  which  latter  case  it  would  be  material  to  allege, 
that  the  plaintiff  intended  to  buy  lot  No.  5,  and  how  it 
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happened,  that  there  was  the  mistake  or  accident  in  this 
deed,  if  sach  was  the  fact.  Copies  of  the  report  of  the 
commissioners,  who  made  the  partition,  of  the  deed  of 
Guilford  Gaskins  to  Stephen  Gaskins,  and  of  the  deed  of 
Stephen  Gaskins  to  the  plaintiff  are  filed  as  exhibits. 

Exhibits  do  not  make  a  part  of  the  bill,  bat  are  a  part 
of  the  proof,  and  cannot  aid  defective  statements  in  the 
bill,  any  more  than  any  other  part  of  the  proof. 

Bat  if  we  go  out  of  the  bill,  and  look  into  the  exhibits, 
we  can  see  no  light.  Lot  No.  5,  has  certain  metes  and 
bounds — ^the  deed  of  Guilford  Gaskins  has  metes  and 
bounds  entirely  different,  and  makes  no  reference  to  lot 
No.  5,  nor  do  its  metes  and  bounds  6orrespond  with 
those  of  any  of  the  other  lots,  or  with  any  one  corner  or 
line  of  any  of  the  lots.  The  deed  of  Stephen  Gaskins  to 
the  plaintiff  has  the  same  metes  and  bounds,  as  the  deed 
of  Guilford,  and  makes  no  mention  of  lot  No.  5. 

We  think  the  bill  is  defective  for  uncertainty,  and  it 
must  be  dismissed  with  cost.  , 


Put  CuBiAii»  Bill  dismissed  with  costs. 
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HENBY  D06GETT  m.  CHRISTOPHER  HOGAN  tb  AU 

After  a  bill  bat  been  dependiog  for  ■oroe  time,  testimoay  taken  and  tbe  oaiua 
■et  for  hearing  and  transrerred  to  this  Court,  a  petition  will  not  be  granted 
to  a  defendant  to  haTO  the  oanee  remanded,  eo  aa  to  bring  before  the  Goart 
fioandeof  defenoe,  not  properly  or  snffioiently  aet  forth  in  tbe  anawor,  and 
to  take  additional  teatimony  ;  eepeeially  when  the  objeet  le  to  iotrodac* 
matter,  which  ia  the  eobjeot  of  a  croos-bili,  and  to  get  rid  of  the  plaintiff's 
claim,  not  upon  the  meritSj  bnt  upon  a  matter,  which  ia  ia  a  great  degree 
technical. 

Caiifle  removed  from  the  Court  of  Equity  of  Halifax 
Coanty,  at  tbe  Fail  Term  1846. 

The  plaintifT complains,  that  Robert  H.  Wilson,  a  citi« 
zen  of  the  then  territory  of  Florida,  died  in  the  year  , 
having  previously  made  and  published  his  will,  which  was 
duly  proved,  and  the  executor,  therein  appointed,  having^ 
refused  to  qualify,  administration,  with  the  will  annexed, 
was  granted  to  his  widow,  then  Mrs.  Wilson,  now  the 
defendant,  Mrs.  Hogan.  At  the  time  of  his  death,  tbe 
plaintiff  alleges,  Robert  Wilson  was  largely  indebted  to 
him,  and  the  administratrix  having  sold  a  large  quantity 
of  the  property  of  the  deceased,  he  came  to  a  settlement 
with  her,  and  received  from  her,  in  part  payment  of  his 
debt  two  bonds,  each  for  115032  32-100,  executed  by  John 
D.  Edwards,  one  payable  the  1st  of  January,  1840,  and 
tbe  other  the  1st  of  January,  1841,  bearing  interest  at  the 
rate  of  eight  per  cent,  per  annum,  from  the  15th  of  April» 
1838.  These  bonds  were  given  by  John  D.  Edwards  fop 
purchases  made  by  him  at  the  sale  of  Robert  Wilson's 
property  ;  he,  the  said  Edwards,  and  the  administratrix^, 
both  of  them  being  at  the  time  citizens  of  Florida  atid 
resident  there.    These  bonds,  it  is  alleged  by  the  plaintiff', 
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were  transferred  to  him  by  endorsement  by  the  admints- 
tratrix.  The  plaintiff  charges,  that,  at  the  time  of  the 
settlement,  and  transfer  of  the  bonds  to  him,  he  delivered 
to  the  administratis  bonds,  notes  and  open  accoants,  doe 
bim  by  the  testator,  to  an  equal  amount,  with  proper  re« 
ceiptd  endorsed  on  them,  as  the  bonds  were  received  by 
him  in  discharge  of  so  much  of  the  debt  due  to  him.  These 
bonds,  he  states,  were  by  bim  placed  in  the  hands  of  Mr. 
Moaeley,  a  practising  attorney  of  Florida,  with  directions 
to  pat  them  in  suit,  which  was  immediately  done,  in  the 
name  of  the  administratrix,  and  in  the  same  suit  was  in- 
cluded another  bond,  executed  by  the  said  John  D.  Ed« 
wards,  and  payable  to  her  as  such  administratrix.  The 
plaintiff*charges,  that  judgment  was  obtained  on  all  the 
bonds,  and  the  marshal  of  the  district,  having  raised  the 
money,  or  nearly  all,  by  sale  of  the  property  of  John  D. 
Edwards  under  an  execution,  on  the  demand  of  the  de« 
fendant,  Christopher  Hogan,  who  had  married  the  ad- 
ministratrix of  Robert  H.  Wilson,  paid  the  whole  amount 
to  him,  after  deducting  the  costs,  he,  Hogan,  well  know- 
ing, that  a  large  portion  of  the  money,  thus  received  by 
him,  was  the  property  of  the  plaintiff.  The  bill  charges 
a  demand  of  Hogan  and  a  refusal  to  pay  over  to  the 
plaintiff*  the  money,  received  by  him,  and  which  belonged 
to  the  complainant,  and  prays  a  decree  against  the  de« 
iendants,  for  the  money  so  received. 

The  defendants  admit  the  death  of  Robert  H.  Wilson. 
and  that  administration  upon  his  estate  was  committed 
by  the  proper  authorities  to  Harriet  Wilson,  the  widow, 
and  their  intermarriage.  The  defendant  Harriet  alleges, 
that,  by  the  advice  of  the  plaintiff,  she  obtained  an  order 
of  the  proper  authorities  in  Florida,  to  sell  the  whole  of 
the  estatCi  real  and  personal,  of  her  late  husband,  and  it 
was  sold  by  the  plaintiff,  as  her  agent,  to  John  D.  Ed- 
wards for  962,000,  for  a  portion  of  which  sum,  he  executed 
hU  notes;  or  bonds,  each  for  jS5033  3:^*100,  except  one* 
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wUch  was  for  $4837  35-100,  and  to  secure  the  payment 
of  what  was  dae  by  Edwards,  he  executed  a  morlgage 
for  the  stares,  sold  to  him,  about  fifty  ia  number ;  whictk 
mortgage,  through  the  negligence  of  the  plaintiff,  waa 
not  regfistered  for  nearly  a  year  thereafter,  and  not  until 
Edwards  had  mortgaged  the  slaves  to  the  Union  Bank  of 
Florida  to  secure  a  debt  he  owed  it,  and  which  was  im« 
mediately  registered.  She  denies,  that  her  former  hus- 
band, to  her  knowledge  and  belief,  owed  the  plaintiff  any 
thing.  That  while  very  feeble  irom  a  recent  confine* 
menty  the  plaintiff  called  upon  her  in  company  with  Mo« 
Bride,  and  producing  two  papers  requested  her  to  sign 
them»  which  she  did,  though  entirely  ignorant  of  their 
contents^  and  she  supposes  they  are  the  bonds  or  notes 
now  claimed  by  the  plaintiff.  That  when  she  did  sign 
them,  she  was  unable  from  weakness  to  get  out  of  her 
bed,  or  to  raise  herself  up,  but  was  raised  up,  and  sup- 
ported by  pillows,  and  that  no  papers  of  any  kind  were 
delivered  to  her  by  the  plaintiff,  at  that,  or  any  other 
time,  as  evidences  of  any  debt  due  to  him  by  Robert  H» 
Wilson. 

The  defendant  Uogah  answers,  that  after  his  marrif^o 
with  the  other  defendant,  he  went  to  Florida  to  attend  to 
her  business,  and  upon  getting  there  he  was  advised  to 
institute  a  suit  against  the  Union  Bank  to  recover  the 
slaves,  and  which  is  still  pending.  He  learned  that  Bd- 
wards  had  confessed  a  judgment  to  hid  wife,  upon  three 
ol  the  sale  bonds,  one  of  which  was  for  the  sum  of 
•4837  82-100,  and  each  of  the  others  for  95032  32-100, 
and  that  the  attorney  who  recovered  the  judgment,  had 
collected  under  it  and  paid  to  the  plaintiff  ^2000.  He 
was  advised,  that  the  whole  of  the  judgment  belonged  to 
his  wife«  He,  therefore,  caused  an  execution  to  issue, 
and  had  it  levied  on  twenty  three  slaves,  all  of  which  he 
purchased  at  the  sale,  but  three  .one  of  them  by  the  name 
of  Levy,  was  purchased  by  John  Doggett,  the  nephew 
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attd  agent  of  the  plaiatiflT.  The  whole  of  the  saleSt  Id* 
oluding  some  small  articles,  other  than  the  riavetv  a« 
mounted  to  08733.  After  the  sale  a  controTerty  arose 
between  bim  and  the  agent,  John  Doggett,  the  latter 
claiming  the  proceeds  of  the  sale  for  the  plaintiff,  and  her 
the  defendant,  claiming  them  as  his,  in  right  of  his  wife ; 
when  they  came  to  an  arrangement,  which  was  redoced 
t3  writ  nj,  and  by  which  it  was  agreed,  that  the  plaintiff 
shouid  retain  the  83000,  and  the  Si  50,  the  price  of  Levy, 
and  the  sum  of  913,  raised  by  the  sale  of  wagon  wheels, 
and  that  he  should  surrender  to  him  a  negro  man,  by  the 
name  of  Jacob,  he  had  purchased  at  the  sale,  at  the  price 
of  KTOO— the  whole  amounting  to  •2862,  and  he,  Hogan, 
was  to  retain  the  other  slaves  at  the  sums  ho  bid  them 
off  at,  amounting  to  98070.  By  the  agreement,  the  right 
was  retained  by  the  plaintiff  to  assert  his  right  to  the 
slares  in  contest  with  the  Bank,  if  they  wore  recoveredt 
and  to  the  defendant  to  resist  his  claim. 

The  answer  of  Hogan  further  alleges,  that,  if,  as  the 
plaintiff  charges,  the  bonds  were  transferred  to  htm,  his 
debt  was  paid,  and,  if  the  defendant  afterwards  received 
it*  Ae  was  answerable  singi}',  and  not  jointly  with  his 
wifct  and,  if  so,  the  plaintiff  had  full  and  adequate  relief^' 
and  the  agreement  as  before  set  forth  as  a  compromise, 
on  the  consideration  set  forth,  is  a  full  and  complete  bar 
to  the  relief  sought :  and,  independent  of  its  being  a  com« 
promise,  the  fact,  that  the  defendant  took  the  slaves  with 
the  consent  of  the  plaintiff,  given  b}*  his  agent,  is  also  a* 
full  and  complete  bar  to  the  bill ;  of  all  and  each  of  which 
matters,  the  defendants  claim  the  same  benefit,  as  if 
specially  pleaded. 

Ilaplication  was  taken  to  the  answers,  and  the  cause 
transferred  to  the  Supreme  Court. 

R  F.  Moore  and  Whitaker,  for  the  plaintiff. 
W.  U.  Haywood,  for  the  defendants. 
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Nabm,  J«  To  enable  the  plaintiff  to  obtain  the  relief 
be  neeka*  he  mast  show,  that  Robert  Wilson  was  indebted 
to  him  to  the  amount  claimed  by  him.  2ndly.  That  the 
two  bond  for  05O3£  32»  each,  were  transferred  to  him  by 
the  administratrix*  Mrs.  Wilson.  3rd  That  the  amount 
of  these  bonds,  or  so  much  as  was  realised  from  them  on 
the  sale  of  £dw|Lrds'  property,  was  receired  by  the  de» 
fendants. 

That  Dr.  Wilson  was  indebted  to  the  plaintiff  is  suffi* 
oiently  proved  by  the  evidence,  by  a  deed  of  Trust  exe* 
euted  by  him  to  the  plaintiff,  and  bearing  date  the  S5th 
pf  August  1835.  He  states  *'tbat  Robert  H.  Wilson  is 
justly  indebted  to  Henry  Doggett,  in  the  sum  of  •12000 
or  thereabouts''  and  to  secure  that,  the  debt,  together  with 
one  to  a  man  by  the  name  of  Preston  for  84000  or  there* 
abonts,  he  executed  the  deed  of  Trust  conveying  a  nam* 
ber  of  slaves.  The  deposition  of  Peter  Moi^an  proves 
that  he  was  present  at  a  settlement  of  the  accounts  be« 
tween  the  plaintiff  and  R.  H.  Wilson  in  1856,  for  which 
he  gave  his  notes  or  bonds.  In  addition  is  the  inventorjr 
returned  to  the  Probate  Court  of  the  County  of  Gadsden 
in  the  State  of  Florida.  In  it  is  the  following  return  ; 
*^otes  in  favor  of  H.  Doggett  against  the  estate  of  R*  W« 
Wilson"— total  amount  $15,878  94-100.  This  inventory 
was  returned  by  Judge  M cBride,  who  is  proved  to  have 
been  the  agent  of  the  administratrix  to  make  it,  and  to 
transact  other  business  of  the  estate,  and  in  whose  house 
she  lived  for  a  length  of  time,  after  the  death  of  her  hus- 
band. From  the  testimony  of  Morgan  it  appears,  that 
the  plaintiff  and  R.  H.  Wilson  were  at  the  time  he  spoke 
of,  engaged  in  mining  in  the  County  of  Rutherford  in  this 
State.  Dr.  Wilson  died  in  1837.  The  above  testimony  sat* 
isfactorily  proves  the  indebtedness  of  the  estate  of  Dr. 
Wilson  to  the  plaintiff  to  a  very  large  amount. 

The  second  enquiry  is  as  to  the  transfer  of  the  two 
notes  or  bonds  by  the  administratrix  to  the  plaintiff. 
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Mrs.  Hogan  in  hor  answer  states,  that,  at  the  request 
of  the  piaintiiT,  she  did  sign  her  name  upon  two  papers-— 
•be  did  not  know  what  their  contents  were,  but  she  sup* 
poses  they  were  the  bonds  or  notes  in  question.  This 
was  done  in  the  presence  of  Mr.  McBride»  who,  it  is 
shown,  was  her  agent  in  managing  the  business  concern^ 
iog  her  accounts,  and  has  since  dird.  Upon  inspecting 
the  bonds,  which  are  identified,  and  are  in  evidence  be* 
fore  OS,  we  find  that  the  endorsement  is  in  her  represen- 
taiive  ^capacity,  she  signs  her  name  as  administratrix, 
with  the  will  annexed.  The  hand  writing  was  admitted 
by  the  defendant,  Christopher  Hogan,  to  be  that  of  his  wife, 
Mrs.  Hogan,  when  the  bonds  or  notes  were  examined  by 
him  in  Florida.  This  is  proved  by  the  testimony  of  Mr. 
Mosely.  Mrs.  Hogan  did  then  endorse  the  notes,  and  we 
have  little  doubt  knew  for  what  piirpose  it  vi^as  done. 

The  remaing  enquiry  is,  as  to  the  reception  by  the  de« 
Cendant,  of  the  proceeds  of  the  two  bonds  or  notes. 

Mr.  Mosely  informs  ti^tbat  the  plaintifi'  delivered  to 
Mm  a  number  of  notes  or  bon^s,  executed  by  John  D. 
Edwards,  and  payable  at  different  periods  to  Mrs  Wilson* 
That  two  of  them,  each  for  S5682  32-100,  were  endorsed 
in  the  name  of  Mrs.  Harriet  Wilson.  These  two  and 
another  for  34S37  35-100  were  put  in  suit  by  him  in  the 
name  of  Mrs  Wilson.  He  was  asked,  whether,  at  the 
lime  the  plaintiff  delivered  them,  he  informed  him  that 
the  two  largest  bonds  or  notes,  which  were  endorsed, 
belonged  to  him  ;  and  why  he  sued  on  them  in  the  name 
of  Mr.s.  Wilson  I  His  answer  is,  the  plaintiff  did  not  so 
inform  him,  but  he  understood  from  him,  at  the  time,  that 
Uie  estate  of  Dr.  Wilson  was  largely  indebted  to  him; 
and  he  brought  the  suit  in  the  name  of  the  administra* 
trix,  because  ho  considered  the  plaintiff  as  her  agent,  to 
whom  he  would  have  to  pay  the  money,  when  collected' 
and  they  contd  settle  their  own  mattetis.  He  further 
states,  and  the  exhibits  before  us  prove  it»  that  judgment 
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was  obtained  on  those  three  bonds  or  Dotei»  a&d  tlie  ^X* 
ecution  was  levied  on  twenty  three  negroes,  as  the  prop^ 
^rty  of  the  defendant  Edwards,  and  at  the  sale  the  do* 
fondant  Ho^^an  pare  based  all  bat  three,  at  the  price  of 
93770.    The  whole  amount  of  the  sale  of  the  slaves,  In^ 
eloding  some   wagon  ^wheels,  which  sold  for  tlS^  wall 
f&9d2,  John  Doggett,-the  nephew  of  the  plaintiff,  aftd 
who  professed  to  be  acting  for  him,  having  purchased  oQ<^ 
of  the  slaves  named  Levy  for  tl50.    That  after  the  sale 
a  dispute  arose  between  the  defendant  Hogan  and  John 
Doggett,  the  latter  claiming  for  the  plaintiff  the  whot^ 
amount  of  the  sales,  and  the  former  clniming  the  whoW 
for  himself  in  right  of  his  wife.    By  his  advice  the  paf* 
ties  came  to  an  agreement,  the  defendant  retained  all  tba 
negroes  purchased  by  him,  except  one  by  the  name  of 
Jacob,  hid  off  by  him  at  the  price  of  2700,  and  which  he  lol 
John  Doggett  have  for  his  ancle,  the  plaintiff,  and  whd 
also  retained  the  boy  Levy  and  the  value  of  the  small  ar- 
ticles.   So  that  John  Doggett  received  of  the  proc^ddii 
of  the  sales  the  sum  of  9862,  and  the  defendant  Hogais 
88770.   This  being  so,  as  admitted  in  the  ^nswer,  the  de« 
fendant  llogan  has  received  money,  collected  on  the  sale 
of  the  negroes,  under  the  judgment,  which  belonged  to 
the  plaintiff  and  for  which  he  is  bound  to  account,  for  tfaef 
judgment,  though  in  his  wife's  name,  was  in  reality. foi* 
the  benefit  of  the  plaintiff,  jointly  with  her. 

The  defendants,  in  their  answers,  allege,  that  the  agree* 
ment  made  by  John  Doggett  and  themselves,  being  madft 
by  an  agent  of  the  plaintiff,  amounted  to  a  compromfse* 
and  the  plaintiff  is  bound  by  it.  Mr.  Mosely  is  asked,  ott 
his  examination,  whether  John  Doggett  did  not  say  ho 
was  the  agent  of  the  plaintiff?  His  answer  is,  I  do  notf 
know  he  was  the  agent  of  the  plaintiff,  but  be  held'  him« 
self  out  as  such,  and  I  treated  with  him  as  in  that  charao* 
ter ;  and  in  his  cross  examination,  he  states,  that  he  nevef 
saw  any  written  authority  from  the  plaintiff  to  John  Dog-- 
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fett  to  aet  a»  his  agent  John  Doggett  swears  he  never 
was  the  plaintiff's  agent  to  interfere  in  the  matter  of  the 
salest  nor  to  make  any  compromise  or  agreement*  and 
that  when  the  plaintiff  was  told  of  it,  he  expressed  great 
surprise  and  anger«  and  declared  he  would  not  abide  by 
it.  yi%  do  not  consider  the  oompromise,  ser  forth  in  the 
answer*  binding  upon  the  plaintiff-«-it  having  been  made 
by  a  person  not  authorised  to  act  as  bis  agent. 

The  defendants  further  insist*  that  if  the  notes  were  en* 
dorsed  to  the  ^'plaintiff,  as  he  alleges,  it  was  a  full  and 
complete  discharge  of  the  debt  due  from  the  estate  of  R. 
H*  Wilson/'  and  if  the  defendant*  Christopher  Hogan,  af- 
terwards received  the  money  due  on  them*  '*it  was  an  act 
for  which  he  alone,  and  jointly  with  his  wife*  was  respon- 
sible to  the  plaintiff*  and*  thereforct  his  bill  cannot  be 
supported," and  for  the  further  reason*  that  the  pUintiffh^td, 
by  his  own  showing,  full  and  adequate  relief  at  law«- 
Mrs  Hogan  is  a  proper  and  necessary  party  to  the  bill,  if 
for  no  other  purpose  but  to  procure  from  the  Court  a  decla- 
ration that  the  judgment  now  rendered  in  Florida,  in  her 
name,  is  in  part  in  trust  for  the  plaintiff* 

After  the  cause  had  been  heard  in  this  Court,  a  petition 
was  filed  by  the  defendants,  praying  that  the  case  might 
be  remanded  to  the  Court  of  Equity  for  Halifax  County, 
to  enable  them  to  amend  their  answer,  so  as  to  bring  be- 
fore the  Court  grounds  of  defence,  not  properly  or  suffi- 
ciently stated  therein,  and  to  take  additional  testimony. 
If  we  understand  rightly  the  object  which  the  defendants 
have  in  view,  it  is  two  fold ;  one  to  introduce  matters 
which  is  the  proper  subject  of  a  cross-bill,  and  the  other 
to  escape  from  the  responsibility  they  have  incurred,  by 
getting  rid  of  the  plaintiffs  bill,  not  upon  the  merits,  but 
qpon  a  matter  which  is  in  a  great  measure  technicah 
We  do  not  feel  disposed  to  deprive  the  plaintiff  of  an 
advantage,  which  he  had  acquired,  upon  either  ground, 
more  particularly,  as  wo  think  the  petition  comes  too  late. 
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The  plaintiff  IS  entitled  to  a  decree  and  there  must  be 
a  reference  to  the  mastery  to  ascertain  what  portion  of 
the  moneyt  raised  by  the  marshars  sale,  was  due  and 
coming  to  the  plaintiff.  And  in  taking  the  acoonnty  he 
will  charge  the  plaintiff  not  only  with  the  Talne  of  ne* 
groes  Levy  and  lacob.  at  the  price  at  which  they  were 
bought  at  the  sale,  and  with  the  842y  which  the  small 
articles  bronght»  but  also  with  the  tdOOO  paid  him  by 
Mr.  Mosely. 

PsR  CuxiAM.  Decree  accordingly. 


JACOB  A.  McCRAW  Sl  AL.  v$.  MQRDECAI  FLEMING  &r  AU 

Tb«  Aet  of  17|5  »Do  bar  to  tho  right  ofologstoo  taliavo  on  ooeosnl 
Tbo  pKsumptioa  of  oatiifoction  or  obandonmoot  nndor  tbo  Aot  of  ISSSt  BiV. 

Slat.  oh.  65,  Mc.  14,  dooo  not  apply  to  tho  eqaitablo  inioroat  of  logaiMo 

and  ponoDo  entitled  to  distribatioa. 
Tbo  eaaea  of  Blount  t.  Smlter,  3  Dev.  4*  Bat  Eq.  318,  and  BmiUy  t.  AiUii. 

mnhQU$e,  1  Dot.  Eq.  416,  oitod  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Surry 
County,  at  the  Spring  Teroit  1648. 

The  bill  alleges,  that  in  1815,  Jacob  McCiaw  died, 
leaving  a  will,  duly  executed,  to  pass  real  and  personal 
estate.  The  defendants,  Fleming  and  James  McCraw, 
two  of  the  executors  named,  proved  the  will,  and  qualified 
as  executors,  and  took  into  possession  the  real  and  per- 
sonal estate^  including  several  tracts  of  land,  many  na* 
groes,  and  other  personal  estate  of  great  value. 
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Tli#  willinmottg  Other  tbiofs,  gives  to  Elizabfutk  Mc- 
Cr^w,  the  widow  of  the  testator,  the  tract  of  land*  on 
which  he  lived ;  the  following  negroes,  Jim,  &c.;  stock  of 
fivery  description,  and  many  other  articles,  during  her 
lUe ;  and  at  her  death,  to  be  equally  divided  among  the 
^bildren  of  the  testator,  the  land  excepted.  By  the  resi- 
dnary  clause  several  tracts  of  land  are  to  be  sold,  an4 
the  proceeds,  together  with  all  the  balance  of  the  estate, 
are  to  Jae  divided  among  all  the  testator's  "heirs"  after 

the  payment  of  debts. 

The  executors  sold  several  of  the  negroes  belonging  to 
Elizabeth  McCraw,  sold  the  land,  and  collected  the  debts, 
and  failed  to  account  for  the  monies  received.  In  1828, 
James  McCraw,  one  of  the  executors,  died  intestate,  and 
the  defendant,  Neill  Davis,  administered  upon  his  estate. 
In  1830,  Elizabeth  McCraw  died,  and  the  defendant, 
Fleming,  then  took  possession  of  the  balance  of  the  ne- 
groes and  property  given  to  her  for  life,  sold  the  same, 
and  failed  to  account. 

The  plaintiffs  are  children,  and  personal  representatives 
of  deceased  children  of  the  testator,  and  claim  to  be  en« 
titled  as  residuary  legatees.  The  prayer  is  for  an  account 
And  distribution. 

Judgment  j^ro  confesso  is  taken  against  Fleming  and 
fl\)ph  of  the  children  as  are  made  defendants. 

Morehead^  for  the  plaintiffs. 

Boyden  and  Iredell,  for  the  defendants. 

Pearson,  J.  The  defendant,  Davis,  in  his  answer,  re. 
Bists  a  decree  for  an  account,  upon  four  grounds.  1st. 
He  insists,  that,  as  administrator  of  James  McCraw,  who 
was  one  of  the  executors,  and  who  died  in  1888,  he  is  not 
bound  to  acoount  with  the  legatees  of  the  testator,  but  is 
liable  to  account  with  the  surviving  executor,  Fleming, 
tad.  That  the  Act  of  1715  is  a  bar  to  the  right  of  the 
plaintifih.  3rd.  That  the.  Act  of  18d6  raises  a  presQiap- 
tion  of  satisfaotlon  or  abandonment  of  ^e  platatiflSi' 
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equitable  intereal,  as  residuary  legatees.  4th.  That  in 
1824,  Jacob  A.  McCraw,  one  of  the  plaintifTs,  filed  a  pe- 
tition against  Fleming  and  James  McCraw,  as  executors, 
for  an  account  of  the  estate  of  the  testator ;  which  peti- 
tion, after  pending  for  several  years,  was  dismissed  at 
the  cost  of  the  petitioner  ;  and  that  a  petition  to  rehear 
was  afterwards  filed,  which  was  also  dismissed  at  the 
cost  of  the  petitioner ;  and  the  defendant  insists,  that  these 
proceedings  are  a  bar  to  any  recovery  on  the  part  of  the 
said  Jacob  A.  McCraw. 

The  plaintiflfs,  who  are  the  children  of  the  testator,  are 
entitled  to  an  accotnt.  The  first  objection  is  clearly  un- 
tenable.   The  second  and  third  are  also  untenable. 

In  the  case  oi  Blount  v.  Sailer,  2  Dev.  &  Bat.  £q.  218, 
It  is  held,  that  the  Act  of  1715,  is  no  bar  to  the  right  of  a 
legatee  to  have  an  account,  and  in  the  same  case,  it  is 
decided,  that  the  presumption  of  satisfaction  or  abandon* 
ment,  under  the  Act  of  1828,  does  not  apply  to  the  equita- 
ble interest  of  legatees  and  persons  enfitled  to  distribu- 
tion. Bailey  y.  Shannerhouse^  1  Dev.  Eq.  416,  is  also  an 
authority  in  point,  as  to  the  Act  of  1715.  The  fourth  ob* 
jection  only  applies  to  one  of  the  plaintiffs  ;  and  is  not 
tenable  as  to  him.  There  was  no  adjudication — the  pro- 
ceedings were  dismissed  for  the  want  of  security  for  the 
prosecution. 

There  must  be  a  decree  for  an  account.  The  master 
will  distinguish  between  the  receipts  and  disbursements 
before  and  !»fter  the  death  of  James  McCraw. 

The  bill  must  be  dismissed,  as  to  the  plaintiffs,  who  are 
the  children  of  George  McCraw.  His  share  can  only  be 
claimed  by  his  personal  representative,  when  one  is  ap* 
pointed. 

The  bill  roust  also  be  dismissed,  as  to  the  defendants, 
who  are  the  children  of  George  McCraw,  and  as  to  the 
defendants,  who  are  th^  children  of  Neill  McCraw,  and 


851  SUPREME  COURT. 


Dtvereox  v.  BoiywyD. 


of  James  McCraw.    They  are  not  proper  parties.    Their 
respective  administrators  represent  their  interests. 

Pkr  Curiam.  Decreed  accordingly^ 


THOMAS  P.  DEVEREUX  vc  HENRY  K.  fiURGWYM  A,  AU 

A  rifht  eao  ooTy  be  loit  or  forfeited  by  each  eoDdoet  m  would  m^e  H 
Irmadnlent  and  agftiut  eoaeeieoee  to  aMert  it 

iroDe  acti  in  sueb  a  maoDer,  ai  tntentienaUy  to  make  another  believe,  that 
he  hai  no  right,  or  haa  abandoned  it,  and  the  other,  troetiog  to  that  belief 
does  an  act,  which  he  would  not  otherwise  have  done,  the  franduleot  party 
will  be  restrained  frem  aaoerting  hie  right ;  aaleis  it  be  enoh  a  oaae,  ae  wM 
admit  of  coropensatioii. 

Tba  case  ot  iiiiea  v.  Origimt  2  Dev.  9l  Bat.  Eq.  9,  cited  and  approved. 

Caase  removed  from  the  Court  of  Equity  of  Northamp- 
ton County,  at  the  Fall  Term,   1848. 

The  parties,  being  entitled  as  tenants  in  common  to 
many  valuable  tracts  of  land  in  the  counties  of  Halifa;^ 
and  Northampton,  in  February  1840,  came  to  an  agree* 
ment,  for  a  division  by  which  the  plaintiff,  who  was  en* 
titled  to  one  moiety,  should  take  the  land  in  Halifax,  with 
certain  exceptions ;  and  the  defendants,  who  were  enti- 
tled to  the  other  moiety,  should  take  the  land  in  North- 
ampton, with  certain  exceptions.  The  several  tracts  of 
land  taken  by  the  parties  respectively  are  set  forth  in 
the  pleadings. 

In  pursuance  of  this  agreement  the  parties  took  pos- 
session, and  have  retained  possession  ever  sincci  claim- 
ing the  parts  so  taken  into  possessioni  respectively  as 
their  own  in  severalty.    The  plaintiff  has  greatly  im- 
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proTed  his  part*  by  the  erection  of  necessary  farm  build* 
ings,  making  dilces  and  ditches,  and  a  good  course  of  bus* 
baodary.  Some  of  the  defendants  have  sold  the  shares 
or  parts  of  the  shares  allotted  to  them  in  a  subdivisiony 
which  they  made  among  themselves,  and  the  defendant 
Henry  K.  Bnrgwyn  has,  like  the  plaintiff,  greatly  improv« 
ed  the  value  of  his  shares,  by  the  erection  of  suitable 
buildings,  the  application  of  manure  and  lime,  and  by  a 
judicious  rotation  of  crops. 

The  agreement,  in  pursuance  of  which  the  division 
was  made  in  1840,  did  not  fix  the  value  of  the  respective 
lots.    A  valuation,  which  had  been  made  by  Mr.  Britton, 
was  considered  sufficiently  certain  to  enable  the  parties 
to  make  the  division ;  but  not  sufficiently  accurate  to 
form  the  basis  of  a  definite  valuation.    To  fix  his  definite 
valuation,  the  parties  on  the  90th  of  April  1840,  entered 
into  an  agreement  which  recites  that  a  division  had  been 
made,  and  the  parties  thereby  agree  that  a  valuation 
shall  be  made  by  Mr.  Britton.  and  Mr.  Smith,  ''if  either 
of  the  parties  refuse  to  abide  by  the  valuation  made  by 
Britton  and  Smith,  the  party  refusing,  shall  pay  to  the 
other  party,  the  sum  of  91000,  as  stipulated  damages, 
and  not  as  penalty.''    Britton  and  Smith  on  the  23(1  of 
of  June  1841,  made  a  valuation,  by  which  the  share  allot- 
ted  to  the  defendants  is  valued  at  (77,030 — and  the  share 
allotted  to  the  plaintiff  at  977,760,  showing  an  excess  of 
of  S88  24  in  the  value  of  the  share  of  the  defendants, 
which  sum  the  defendants  are  to  pay  to  the  plaintiff  with 
interest  from  the  1st  of  January  1841,  for  equality  of  par* 
titlon. 

The  parties  were  notified  of  this  valuation.  The  plain- 
tiff promptly  agreed  to  abide  by  it.  The  defendants  did 
not  agree  to  abide  by  it,  nor  on  the  contrary  did  they  in 
so  many  words  refuse  to  abide  by  it,  although  they  al* 
leged  that  the  share  of  the  plaintiff  had  been  valued 
much  too  low,  and  avoided  giving  a  definite  answer. 
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The  main  purpose  oF  this  bill  is,  to  set  up  and  eBfablnh 
the  division  made  in  February  184Q,  and  since  acted  on. 
The  defendants  agree  that  the  division  shall  be  estab^ 
lished. 

Another  purpose  of  the  bill^  is  to  hare  a  specific  per* 
fbrmanoe  of  the  agreement,  in  reference  to  the  valuation 
made  by  Messrs.  Britton  and  Smith,  and  for  the  paymeat 
of  the  988  24.  The  plaintiff  admits,  that  by  the  agrea- 
ment,  in  reference  to  the  valuation  made  in  April  1640^ 
that  valuation  was  not  to  be  conclusive,  but  that  either 
party  had  the  right  to  refuse,  subject  to  the  payment  of 
the  <^1000,  as  ''stipulated  damages."  The  plaintiff  atao 
admits,  that,  in  consequence  of  the  non  age  of  Sarah,oiia 
of  the  defendants,  he  submitted  to  the  delay  on  the  part 
of  the  defendants,  and  their  evasion  to  give  a  definite  ao<« 
swer,  one  way  or  the  other,  until  theSpringof  1844,  when 
Sarah  arrived  at  full  age,  but  that,  after  that  time,  ib0 
defendants  still  evaded  giving  a  definite  answer;  andhoi 
therefore  insists,  that  they  have  lost  or  forfeited  their 
right  to  refuse,  to  abide  by  the  valuation  of  Messrs.  Brit* 
ton  and  Smith,  especially,  as,  in  consequence  of  the  im* 
provements  he  has  made,  it  will  now  be  very  difficult  to 
ascertain  the  value  of  the  land  in  February  1840,  when 
the  division  was  made ;  and  he  would,  for  that  reason,  ba^ 
prejudiced  by  any  valuation  that  can  now  be  made. 

The  defendants,  in  their  answers,  distinctly  refuse  to 
abide  by  the  valuation  of  Britton  and  Smith.  The}^  al« 
lege,  that  the  valuation  was  made  under  such  ciream* 
stances,  that  a  Court  of  Equity  should  not  decree  a  spe^ 
cFfic  performance,  if  there  were  no  other  consideratlani^ 
bearing  upon  the  question  ;  but  should  leave  the  plaintiff 
to  his  remedy  at  law.  where  they  are  advised  be  will 
likewise  be  unable  to  effect  a  recovery.  They  furthrv 
allege,  that,  by  the  agreement,  under  which  Britton  anil 
Smith  acted,  the  parties  expressly  reserved  the  right  oi 
refusing  to  abide  by  the  valuation  ;  and  that  they  Iia^a 
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done  nothing  to.  give  the  plaintiff  ground  to  insist,  that 
they  have  lost  or  forfeited  this  admitted  right :    That  the 
delay  from  Jane,  1841,  to  the  Spring  of  1844,  is  reasona- 
bly  accounted  for,  and  so  admitted  to  be  by  the  plaintiff^ 
on  account  of  the  non-age  of  the  defendant  Sarah :  that 
irom  that  time  up  to  the  filing  of  the  bill,  only  a  periodjof 
about  nine  months^  a  delay  was  necessary,  because  they 
lived  at  remote  distances  from  each  other,  and  had  not 
an  opportunity  of  consulting  and  fixing  upon  the  courso 
to  be  taken :  but  that  they  had  determined  upon  filing  a 
bill  against  the  plaintiff  in  the  Fall  of  1844,  and  were 
making  preparations  to  do  so,  when  informed  of  the  in« 
tention  of  the  plaintiff  to  sue :  that  by  Britton's  first  val* 
nation  the  plaintiff's  lot  was  valued  at  iSl  17,000,  and 
tb^ir  lot  at  f  102.000,  making  a  difference  of  $l5fl00  in 
their  favor ;  whereas  by  the  last  valuation,  the  plaintiff's 
lot  is  valued  at  977,760,  and  theirs  at  977,936,  making  a 
difference  of  088  24  in  the  plaintiff's  favor.     This  dif- 
ferenoe  in  the  result,  they  allege,  is  so  enormous  and  an* 
aceountabio,  that  the  plaintiff  could  not  for  one  instant 
have  supposed,  they  did  not  intend  to  avail  themselves  of 
their  right  to  refuse  to  abide  by  it.    They  have  not  at 
any  time  given  the  plaintiff  any  reason  to  believe  to  the 
contrary ;  nor  did  the  plaintiff  ever  give  them  notice,  that 
he  should  look  upon  a  failure  on  their  part  to  refuse  posi« 
tively  to  abide  by  the  valuation,  as  a  forfeiture  of  their 
right,  even  supposing  he  had  a  right  to  have  put  them 
upon  those  terms ;  and  that  the  plaintiff  was  not  induced 
to  make  the  improvements,  he  alleges  he  has  made,  be- 
cause he  supposed  the  valuation  was  fixed,  which  is  a 
minor  point ;  but  because  he  knew  that  the  division  was 
fixedt  which  was  the  main  object  and  which  they  do  not 
wish  to  disturb  s  in  fact,  that  the  plaintiff  had  commenced 
and  was  carrying  on  his  improvements,  before  the  valua* 
tion  was  made,  and  has  continued  to  do  so,  since  the 
filing  of  the  bill. 

48 
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P.  W.  Winston,  Badger  and  B,  F.  Moore,  for  the 
plaintiff. 

J«  H.  Bryan,  W.  N.  H.  Smith  and  McRae,  for  the  de- 
fondants, 

Pearson,  J.  Upon  the  main  point,  we  are  relieved  Drom 
all  difficulty  by  the  agreement  of  the  parties.  The  divis- 
ion as  made  in  February  1840,  and  recited  in  the  agree* 
mcnt  dated  30th  April,  1840,  will  be  established. 

Upon  the  other  point,  as  to  the  valuation,  we  are  re* 
lieved  from  the  necessity  of  putting  a  construction  upon 
the  agreement,  because  the  parties  agree,  that  under  that 
instrument  each  party  had  the  right  to  refuse  or  to  abide 
by  the  valuation,  subject  to  the  payment  of  the  ^'stipula- 
ted  damages."  The  case  then  is  narrowed  down  to  the 
single  question  :  have  the  defendants  acted  in  such  a 
manner,  as  to  have  lost  or  forfeited  this  admitted  right  f 

A  riglU  can  only  be  given  up  by  the  consent  of  the 
party,  evidenced  by  a  release*  A  right  can  only  be  lost 
or  forfeited  by  such  conduct,  as  would  make  it  fraudulent 
and  against  conscience  to  assert  it.  If  one  acts  in  such 
a  manner  as  intentionally  to  make  another  believe  that 
he  has  no  right,  or  has  abandoned  it,  and  the  other,  trust- 
ing to  that  belief,  does  an  act,  which  he  would  otherwise 
not  have  done,  the  fraudulent  party  will  be  restrained 
from  asserting  his  right,  unless  it  be  such  a  case,  as  will 
admit  of  compensation  in  damages.  If  one  stands  by,  or 
allows  another  to  buy  property,  to  which  he  has  the  title» 
he  will  not,  on  account  of  this  fraud,  be  permitted,  in  a 
Court  of  Equity  to  assert  his  title.  Sasser  y.Jones^  dire. 
EQ.  19,  is  an  instance  of  a  right  being  lost  in  this  way. 
If  one  allows  another  to  make  improvements  upon  land, 
belonging  to  the  former,  he  is  not  permitted  in  equity  to 
assert  his  title  to  the  land,  and  take  the  benefit  of  \ax* 
provements,  innocently  made  by  the  other,  without  mak- 
ing compensation.     Albea  v.  Grifin,  2  Dev.  &  Bat.  E<{.  9 . 
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But  the  proof  falls  very  far  short,  ia  this  oase,  of  malc- 
ing  oat  a  state  of  facts,  whereby  the  defendants  should 
be  deemed  to  have  lost  or  iorreited  their  right.     There 
"W^  no  intention  to  deceive.     True,  the  defendants  evaded 
giving  a  direct  answer,  not  for  the  purpose  of  deceiving, 
but  evidently  (or  delay  and  to  put  off  a  controversy  as  to 
the  SIlOOO  stipulated  damages.     The  plaintiff  was  not  de- 
ceived.    There  was  nothing  to  lead  him  to  suppose,  that' 
the  defendants  intended  to  abide  by  the  valuation.     The 
plaintiff  did  no  act  which  he  would  not  otherwise  have 
done.    In  fact,  the  plaintiff  does  not  allege,  that  he  was 
deceived.    He  complains  very  properly,  that,  instead  of 
giving  him  a  direct  answer,  the  defendants  failed  to  do 
80,  from  time  to  time,  and  his  only  course  was  to  apply 
to  a  Court  of  Equity,  as  he  has  done  ;  where  they  would 
be  required  to  decide  one  way  or  the  other.    The  defen- 
dants have  not  made  it  necessary  to  be  required  by  the 
Court  to  do  so,  because  in  their  answers,  they  expressly 
refuse  to  abide  by  the  valuation,  and  the  plaintiff  now 
has  his  remedy  at  law  open  to  him.    If  a  mortgagor,  who 
has  a  right  to  redeem,  neglects  to  make  payment  or 
evades  answering,  whether  he  intends  to  redeem,  or  ex- 
pects to  have  it  in  his  power  to  do  so,  although  this  state 
of  uncertainty  is  kept  up  for  years,  the  mortgagee  can« 
not  say,  that  the  right  of  redemption,  is  lost  or  forfeited^ 
He  must  go  into  a  Court  of  Equity  to  foreclose,  and  the 
Court  will  require  the  mortgagor  to  redeem,  in  a  reason* 
able  time.    This  is  common  learning. 

There  must  be  a  decree,  establishing  the  division,  a$ 
made  in  February  1840,  and  recited  in  the  argument  set 
QOt  in  the  pleadings. 

There  most  be  an  order  for  a  valuation  of  the  respec*. 
live  shares,  by  commissioners.  The  valuation  to  be  put 
upon  the  land,  as  in  February  1840,  when  the  division 
was  made,  and  the  parties  took  possession ;  and  the  ex- 
cess in  the  valuation  for  equality  of  partition,  will  bear 
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ioterest  from  the  Ist  of  January,  1841,  since  which  time 
the  parties  have  been  in  possession,  and  in  the  receipt  of 
the  profits. 

-    Fbr  Gueiam*  Decree  accordingly. 


SIMON  P.  HAUSER  ^  AL.  m.  HENRY  P.  SHORE  <^  AL. 

Wk«re  a  tMUloc.direeted  land  to  be  lold  by  hio  etecaton  and  the  prooeede  to 
remain  in  tlieir  bands,  and  tbey  to  pay  interest  annualiy  to  A.  durinir  ber 
life,  and  the  principal  ader  her  death  to  her  children.  Held  tliat  a  bona 
fide  purchaser  from  the  executors,  who  had  paid  them  tlie  purchase  money, 
was  not  bonnd  to  see  that  it  was  properly  applied  ,  to  the  purpose  of  the 
traat. 

Sitber  opon  a  trust  or  a  charge  to  pay  debts  on  land  directed  to  be  aold  by  an 
ezeentor,  a  purchaser  is  not  bonnd  to  see  that  the  purchase  money  is  a|i* 
plied  either  to  the  payment  of  the  debts  generally  or  to  the  satisfaction  of 
iegaoies  out  of  the  surplus  after  the  debts  are  paid. 

Cause  removed  from  the  Coart  of  Equity  of  Stokes 
County,  at  the  Fall  Term  1848. 

After  the  decision  of  June  Term  1843,  2  Ired  Eq.  565« 
this  cause  was  remanded,  and  it  has  since  been  revived 
against  the  administrators  of  Conrad,  and  sent  here  again. 
It  is  now  ascertained,  that  Lehman,  as  well  as  Henry 
Shore,  the  executors  of  Henry  Shore,  the  eider,  is  insoU 
vent ;  and  the  object  of  the  present  preceding  is  to  ren* 
der  Conrad  liable  for  the  value,  or  the  price  of  land  he 
purchased.  The  bill  was  originally  filed  by  Simon  Peter 
Hauser  and  his  wife  Mary  Barbara,  and  their  children, 
and  was  amended  by  making  the  administrators  of  Mary 
Harris  and  Magdalene  Hauser  parlies  as  plaintiffs.     The 
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facts  affecting  Gonrad's  liability  are  these,  as  they  ap* 
pear  in  the  pleadings,  exhibits,  and  a  report  from  the 
roaster* 

Henry  Shore,  the  elder,  made  his  will  in  September 
1819,  and  by  different  clauses  devised  and  bequeathed  as 
follows.  **lt  is  my  will  that  my  executors  shall  pay  all 
my  debts  out  of  my  estate,  and  collect  all  debts  due  me. 
Thirdly :  It  is  my  will*  that  all  my  household  furniture 
be  sold  to  the  highest  bidder,  and  money  accruing  from 
the  sale  be  distribated  among  my  children  Henry  Shore, 
Mary  the  wife  of  John  Harris,  Magdalene  widow  of 
George  Hauser,  Elizabeth  wife  of  John  C.  Lehman,  and 
Mary  Barbara  wife  of  Simon  Peter  Hauser,  in  manner 
following,  that  is,  the  parts  of  the  four  first  mentioned 
shall  be  delivered  to  them,  but  the  last  mentioned  Mary 
Barbara's  share  shall  be  led  by  my  executors  in  trust  for 
her  children.  Nevertheless  my  executors  shall  pay  to 
my  daughter  Mary  Barbara  the  interest  of  her  share  an- 
nually during  her  life  for  her  use.  Sixthly :  It  is  my 
^iir — after  directing  legacies  of  810  each  to  several 
grandchildren — *Uhat  all  the  rest  of  my  property  real  or 
personal,  consisting  of  cash,  bonds,  notes,  book  aocooots* 
and  the  amount  of  sales,  &c.  be  distributed  among  my 
children  named  in  the  third  section  of  my  will,  and  in  the 
manner  prescribed  therein.  Of  course  the  part  coming 
to  my  daughter  Mary  Barbara  to  be  managed,  as  directed 
in  the  third  section  of  this  my  will.  Seventhly:  It  is  my 
will  that  of  the  1000  acres  of  land  on  the  Obion  River  in 
Tennessee,  that  I  am  possessed  of,  my  son  Henry  and  my 
son«in*law  John  C.  Lehman,  in  consideration  of  their 
trouble  in  attending  on  me  in  my  old  age,  shall  each  have 
160  acres  extra ;  that  the  remaining  700  acres  be  sold 
by  my  executors  and  the  money  arising  therefrom  be 
equally  divided  between  my  five  children  Henry,  Mary 
Harris,  Magdalene  Hauser,  Elizabeth  wife  of  John  C. 
Lehman^  and  Mary  Barbara,  wife  of  Simon  Peter  Hau- 
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ser ;  the  part  of  the  last  mentioned  to  remain  la  the  hands 
of  my  executors  in  trust  for  the  children  of  my  daughter 
Mary  Barbara,  on  condition  that  my  executors  are  to  pay 
to  her  annually  the  interest  on  her  share  as  specified  in 
the  third  section."    Henry  Shore    the  son,  and  John  G. 
Lehman  were  appointed  executors,  and  proved  the  will 
ia  December  181 9.     Soon  afterwards  they  sold  and  con- 
Teyed  the  whole  tract  of  land  in  Tennessee,  containing 
1000  acres,  to  Conrad  for  83000  ;  of  which  the  sum  of 
•600  was  paid  down  in  cash,  and  for  the  residue  of  •1400 
Conrad  gave  his  bond,  payable  the  2l8t  of  January  ISSSS, 
with  a  provision,  however,  that  any  sums  he  might  pay 
before  that  time,  and  that  debts  the  executors  of  eitker 
of  them  might  owe  him,  should  be  allowed  in  payment 
of  bis  bond*    At  different  periods  Conrad  made  pay- 
ments to  Henry  Shore  in  cash  to  the  amount,  in  the  whole 
of  0026,  and  in  January  1822  he  came  to  a  settlement  with 
the  exctcutors,  and  had  credit  for  those  payments,  and 
discharged  the  residue  of  the  bond  with   bonds  and  ac- 
counts  due  him  from  Henry  Shore,  one  of  the  exeoutors. 

Iredell,  for  the  plaintiflf. 
Mordecaif  for  the  defendant. 

RuFFiN,  C.  J.  The  first  ground,  on  which  it  is  sought 
to  change  Conrad,  is,  that  he  was  bound  to  see  to  the  ap- 
plication of  the  purchase  money  of  the  land. 

If  the  case  stood  on  the  seventh  clause  of  the  will,  by 
itself,  and  the  bill  had  been  filed  by  the  daughters  Mary 
Harris,  and  Magdalene  alone,  it  would  have  raised  the 
qvestiont  on  which  opposite  opinions  have  been  expriss- 
Bed  in  modern  times  by  eminent  lawyers :  namely,  wheth- 
er a  purchaser  is  bound  to  see  to  the  application  of  the 
purchase  money  further  than  to  place  it  in  the  hands, 
which  the  owner  of  the  estate  appointed  to  receive  it. 
The  position  is,  at  least,  plausible,  that  when  a  trustee 
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has  express  authority,  to  sell  land  and  it  is  made  his  daty 
to  receive  and  distribute  the  price  among  particular  per- 
sons,  it  should  be  considered,  that,  though  not  expressly 
conferred,  it  was  intended  he  should  also  have  the  power, 
upon  the  receipt  of  the  money,  to  give  the  purchaser  a 
discharge.  1  Pow.  Mort.  312.  Balfour  v.  Welland,  16 
Yes.  156.  It  is  not  necessary,  however,  to  embarrass 
this  case  with  that  point,  since  there  are  others,  on  which 
it  is  plain  that  this  purchaser  was  no  longer  responsible 
after  paying  the  money  to  the  executors. 

The  case  may  be  considered  first,  with  respect  to  the 
claim  of  the  original  plaintiff,  Simon  Peter  Hauser  and 
wife,  and  their  children,  on  its  peculiar  grounds  The 
share  of  the  different  parts  of  the  property,  given  for  their 
benefit,  was  by  the  thirds  sixth,  and  seventh  clauses  of 
the  will  to  be  left  by  the  executors,  or  to  remain  in  their 
iiands,  on  interest,  so  that  the  daughter  Mary  Barbara 
should  have  the  interest  annually  for  life,  and  then  over 
to  her  children.  The  words  "to  be  left,"  or  "  to  remain 
in  the  hands  of  my  executors"  may  possibly  mean,  that 
the  executors  themselves  were  to  use  the  money  during 
the  daughter's  life  and  pay  her  the  interest  yearly.  If  so, 
it  would  be  plain,  the  intention  of  the  testntor  could  not 
be,  that  the  purchaser  should  be  responsible  for  the  in* 
tegrity  and  solvency  of  the  executors,  for  he  could  never 
expect  the  land  to  be  sold  on  these  terms — at  least,  not 
for  any  thing  like  a  reasonable  price.  The  testator  had 
confidence  in  his  executors  and  might  have  been  willing 
to  trust  them  with  the  money,  which,  for  the  sake  of  pL 
provision  for  hrs  daughter  and  the  family,  be  was  obliged 
to  trust  to  some  one  ;  but  ho  could  not  suppose  that  any 
•tranger  would  be  willing  to  become  answerable  for  the 
fund  in  the  hands  of  the  executors  for  an  indefinite  peri- 
od, and,  perhaps,  to  children  then  unborn.  But  the  fair 
4)onBtrQction  of  the  will  may  be,  that  the  money  should  be 
laid  out  in  securities  bearing  interest ;  by  which  the  an* 
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nual  interest  would  be  enjoj-ed  by  the  daughter  and  the 
capital  be  preserved  for  her  children  at  her  death.     If  so, 
the  case  would  be  equally  clear  for  the  purchaser.    For 
the  will  does  not  direct  an  investment  in  any  particular 
securities,  so  as  to  aflbrd  the  purchaser  an  opportunity  of 
providing^   that  the   money,   when   leaving   his  hands* 
should  be  laid  out  in  the   prescribed  securities.     It  must 
be  implied,  then,  either  that  the  testator  intended,  that 
bis  estate  should  be  put  to  the  expense  of  a  chancery  suit 
To  authorise  a  sale  or  order  the  investments,  or  that  it 
should  be  done  by  the  executors  in  the  exercise  of  an  hon- 
est discretion.     There  can  be  little  doubt,  that,  between 
the  two,  the  lattter  was  the  intention;  and  then  it  can- 
not be  supposed,  the  purchaser  would  be  expected  to  look 
further  to  the  money,  after  he  had  paid  it  into  the  hands* 
which    were  appointed  thus  to  receive  and  ''manage"  the 
fund.     In  Balfour  v.  Wetland  there  was  a  trust  to  sell» 
nod  with   the  money  to   pay  such   creditors,   as  should 
come  in  under  the  deed   within  a  certain   period;  and 
it  was  held,  that  there  was  a  discretion  in  the  trustees  to 
make  the  sale    before  the  creditors  were  ascertained^ 
among  whom  the  money  was  to  be  divided,  and,  there* 
fore,  that  the  payment  of  the  money  to  the  trustees  dis- 
charged the  purchaser,  as  he  could  not  know  to  whom  it  .^ 
ought  to  go*    So,  in  Doran  v.  Willsliire.  3  Swanst.  609, 
one  tract  of  land  was  to  be  sold,  and  the  trustees  were  to 
receive  and  lay  out  the  money  in  other  land,  and,  until 
a  fit  purchase  could  be  made,  they  were  to  invest  the 
money  in  public  securities ;  and  the  Chancellor  held,  that 
H  general  trust  to  lay  out  money  was  a  personal  trast, 
and  that  it  was  impossible  to  suppose  it  could  have  been 
intended  to  confide  it  to  any  stranger,  who  might  happen 
To  buy  a  part  of  the  real  property.    If  a  purchaser  were 
not  allowed  to  pay  the  money  in  such  a  case  to  the  exec* 
utor,  but  became  entangled  in  trusts  of  such  duration  as 
those  here,  and  over  which  he  could  have  no  control,  it 
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eould  hardfy  be  expected  that  land  could  ever  be  sold, 
unless  it  belonged  exclusively  both  at  law  and  in  equity 
lo  the  vendor. 

But  there  is  still  a  broader  ground,  upon  which  the 
cdiSe  is  against  all  the  plaintifTs  on  this  point.  The  first 
clause  in  the  will  directs  his  executors  to  pay  the  testa- 
tors* debts  out  of  his  "estate/*  which  of  course  embraces 
the  present  fund,  if  needed  for  debts.  It  has  long  been 
settled,  that,  either  upon  a  trust  or  a  charge,  a  purchaser 
}s  not  bound  to  see  that  the  money  is  applied  either  to 
the  payment  of  debts  generally,  or  to  the  satisfaction  of 
legacies  out  of  the  surplus  after  the  debts  are  paid. 
Humble  V.  Bill,  1  Eq:  Gas.  Ab.  358,  .5  Vern.  444 ;  TFi/- 
liamson  v.  Curtis,  3  Bro.  C.  C.  96  ;  Co,  Lit.  290  ;  Butler* s 
note  1 ;  Rogers  v.  Shellecom^  Amb.  188,  and  notes ;  Jenkins 
T.  HUes,  6  Yes.  654,  note.  The  reason  is,  that  it  would 
defeat  a  sale,  if  the  law  obliged  a  purchaser  to  attend  to 
the  execution  of  a  trust  so  indefinite  as  the  payment  of 
all  debts,  which  he  would  have  no  means  of  ascertaining. 
Le^racies  out  of  the  fund,  after  the  debts  paid,  stand  on 
the  same  footing ;  because  the  purchaser  would  necessa- 
rily have  to  go  through  the  administration  of  the  assetsr 
and  see  at  his  risk  that  the  debts  were  paid,  before  he 
eoold  let  the  legatees  have  any  thing. 

In  the  views  hitherto  taken,  it  has  been  assumed  that 
Conrad  made  a  fair  bargain,  and  in  good  faith  paid  the 
purchase  money  to  the  executors.  But  the  plaintiffs  de» 
ny  those  facts ;  and  for  that,  as  a  second  reason,  they 
seek  to  charge  him  in  this  suit.  The  bill  states,  that  the 
executors  were  largely  indebted  to  Conrad,  and  that  by 
ttieansthereof  he  had  them  in  his  power,  and  compelled 
or  induced  them  to  sell  the  land  much  below  its  value* 
But  the  master  does  not  say  any  thing  on  this  head,  further 
than  to  state  that  Henry  Shore,  the  younger,  was  at  the 
time  of  the  contract  in  debt  to  Conrad  about  #334,  Xi 
does  not  appear,  that  the  price  was  inadequate,  nor  tha< 
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Lehman  owed  Conrad  a  cent ;  and  the  answer  statei  that 
{he  price  was  the  full  value,  and  that  Conrad's  heirs  ar<e 
willing  the  plaintiffs  should  have  the  land  at  the  sama 
price.    That  ground  therefore  fails. 

But  the  plaintiffs  further  contend,  that  the  mode  of  pay- 
ment, being  partly  in  the  debts  of  the  trustee  to  Conrad^ 
and  with  a  probable  knowledge  of  the  executor's  insol« 
vency  or  embarrassments,  and  that  he  was  taking  op  the 
money  for  his  own  uses,  entitles  the  plaintiff  to  insist  oa 
the  lands  being  still  a  security  for  their  legacies    There 
is  no  doubt,  that  the  purchaser's  paying  off  his  debt  for 
the  land  with  the  insolvent  executor's  debts  to  him  would 
be  a  wrongful  act,  and  leave  him  to  make  the  payment 
over  again,  as  far  as  it  was  made  in  the  executor's  debti 
or  in  any  other  fraudulent  manner.    For  such  a  coaour* 
rence  in  the  executor's  breach  of  trust  makes  the  party 
responsible,  as  the  executor  is,  on  that  transaction.     Mc* 
Leod  v.  Drummondt   17  Yes.  153.     Exum  v.  Bowden^  4 
Ire.  Eq.  281.    The  difficulty  in  the  plaintiff's  way  is  net 
in  the  rule  of  law,  but  in  bringing  his  case  within  it  upom 
the  facts.    It  is,  however,  first  to  be  observed,  that  the 
principle  cannot  apply  to  the  purchaser's  using  a  debt  of 
the  executor,  in  discharge  of  his  own,  to  the  extent  of  any 
interest  of  the  executor  himself  in  the  trust  fund.    For»  if 
he  had  paid  the  money,  there  would  have  been  no  moral 
or  legal  objection  to  the  executor's  immediately  taking 
his  share  of  it,  and  paying  it  back  in  discharge  of  bis  own 
debt ;  and  this  is  substantially  doing  that  and  no  moroy 
provided  the  debt  of  the  trustee  does  not  exceed  his  part 
of  the  purchase  money.    Such  was  the  case  here.    Of 
the  91400,  the  two  executors,  both  of  whom  made  the 
settlement  with  Conrad,  owned  two-fiths,  amounting  to 
$560,  whereas  the  payment  in  the  debts  of  the  executors' 
share  was  only  il474 — being  the  residue  of  the  purchase 
money  after  deducting  the  cash  payment  of  £926,  and  be» 
ing  2SC  less  than  the  shares  of  the  executors  in  that  part 
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of  the  estate.  Then,  as  to  the  insolvency  or  embarrass- 
ment of  Shore,  and  Conrad's  knowledge  of  it,  or  of  the 
misapplication  of  the  money  paid  to  him,  the  case  is  bar- 
ren  of  evidence.  It  does  not  appear  in  the  report,  when 
Shore  became  insolvent,  much  less  that  it  was  before  the 
payments  were  made  to  him,  or  the  settlement ;  or  that 
Conrad  knew  it  or  suspected  it  or  had  any  reason  to  sus- 
pect it.  The  master  reports  nothing  on  these  points,  and 
the  plaintiffs  have  submitted  to  the  report  by  not  except- 
ing to  it  and  allowing  it  to  be  confirmed  in  the  Court  be- 
low. On  the  other  hand,  Conrad's  answer  is  positive, 
that  he  paid  the  money  from  time  to  time,  as  he  got  it,  in 
good  faith,  and  without  a  suspicion  that  the  executor  was 
^<saaverting  or  wished  to  convert  any  of  it  to  his  own  use, 
as  he  then  was  thought  to  be  iu  easy  circumstances  and 
there  was  no  question  of  his  solvency.  The  answer  fur- 
ther states,  that  the  plaintiffs  were  aware  that  he  was 
making  the  payments  to  Henry  Shore,  and  that  no  one  of 
them  intimated  a  wish,  that  he  should  stop  them,  but  ac- 
ted as  if  they  had  the  fullest  confidence  in  the  fidelity  and 
solvency  of  their  brothers,  the'  executors.  The  whole 
foundation  of  the  plaintiff's  argument  on  this  part  of  the 
case,  therefore,  fails.  But  it  is  not  seen,  that  it  would  have 
been  otherwise,  if  there  had  been  a  notorious  insolvency 
of  the  executor.  In  respect  to  the  question  now  under 
consideration,  this  debt,  though  arising  out  of  the  pur- 
chase of  land,  is  like  any  other  debt  to  the  testator  or 
executors.  A  debtor  may  and  must  pay  his  debt  to  the 
executor,  solvent  or  insolvent ;  and  he  will  be  discharged 
by  such  payment,  unless  there  be  some  bad  faith  in  the 
mode  of  making  it.  For,  if  the  testator  chooses  to  appoint 
an  irresponsible  man  his  executor  and  trustee,  it  is  his 
own  fault  and  the  consequeDces  must  be  on  his  estate. 
They  cannot  reach  a  debtor  to  the  estate,  who  pays  the 
executor.  What  else  can  he  do  ?  The  executor  may 
compel  payment  to  him  by  writ,  and  therefore  it  may  be 
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made  voluntarily.  The  debtor  13  not  obliged  to  continue 
in  debt  in  order  to  serve  the  legatees.  He  is  only  to  take 
care^  and  refrain  from  concurring  in  a  misapplication  of 
the  assets,  whether  consisting  of  his  own  debt  or  of  pro« 
perty  purchased  by  him  from  the  executor,  in  order  to 
save  a  demand  he  may  have  on  the  insolvent  executor. 
That  some  or  all  of  the  debt  was  paid  before  the  bond 
fell  due,  can  make  no  difference  ;  for  the  bargain  was, 
that  the  purchaser  might  pay  as  he  could,  binding  him- 
self,  however,  to  pay  the  whole  by  January  1522*  He 
would  not  know,  but  that  the  purposes  of  the  estate  re* 
quired  the  immediate  use  of  the  money ;  and  there  was 
no  harm  in  bis  getting  an  abatement  of  interest  for  pre- 
payments, and  there  is  no  intimation  that  he  got  more,^ 
ncr,  indeed,  any  evidence  that  he  got  that. 

The  Court,  therefore,  perceives  no  reason  for  impeach* 
ing  any  part  of  Conrad*s  dealing,  as  far  as  it  appears ; 
and  the  bill  must  be  dismissed  as  against  las  administra« 
tors  with  costs ;  both  those  incurred  by  him  and  by  the 
administrators. 

PsR  Curiam.  Decree  accordingly. 


MALCOLM  CARMICHAEL  Sl  AL.  m.  ARCHIBALD  RAY  Sl  AL.     ' 

• 

An  admiDittrator  in  Sooth  Carolina  of  the  ostato  of  an  inteatato,  whom  dom* 
ieil  was  io  that  State  caonot  sue  in  this  State  au  admioistrator  appointed 
here,  to  recover  the  auount  of  aesets  remainiug  in  the  hands  of  the  latter 
after  payment  of  the  debts. 

Tbn  ense  of  Tie  Omemor  ««.  William*,  3  Ired.  154  eited  and  apprared. 

Cause  transmitted  from  the  Court  of  Equity  of  Cum-, 
lerland  County,  at  the  Fall  Term,  1S48. 
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John  Ray,  form  erly  of  Camberland  Goaniy  in  this  State, 
removed  into  Marion  district  in  South  Carolina,  and  there 
died  intestate  in  1843.  Administration  of  his  estate  was 
granted  in  Soath  Carolina  to  Malcom  R.  Carmicbael » 
one  of  the  plaintiffs,  and  in  North  Carolina  to  Archibald 
Ray,  one  of  the  defendants.  At  the  time  of  his  death  the 
intestate  held  several  notes  and  bonds  given  to  him  by. 
the  defendant  Archibald,  who  was  bis  son,  and  wasal* 
so,  as  alleged  in  the  bill,  otherwise  indebted  to  his  fath- 
er. Those  bonds  and  notes  were  left  by  the  intestate 
among  his  papers  at  his  residence  in  Sooth  Carolina,  and 
came  to  the  hands  of  the  plaintiff  Malcom  R.  Carmichael 
after  he  administered,  and  ho  still  has  them.  The  intes- 
tate also  left  a  widow  and  several  other  children,  and 
also  grandchildren,  the  issue  of  children  of  the  intestate^ 
who  died  in  his  life  time ;  who  as  stated  in  the  bilit 
are  entitled  to  have  the  whole  personal  estate  distribut* 
%d  equally  among  them,  the  several  sets  of  grandchil- 
dren representing  their  parents  respectively.  The  bill 
is  filed  by  M.  C.  Carmichael  as  the  administrator  in  South 
Carolina,  and  by  some  of  the  children  and  grandchildren^ 
against  Archibald  Ray,  one  of  the  sons  and  the  adminis* 
trator  in  this  State,  and  against  the  widow  and  the  re- 
maining children  and  grandchildren ;  and  it  seeks  to 
charge  the  said  Archibald  with  his  said  debts  to  his  fath* 
er,  and  to  have  an  account  of  the  assets  in  both  Statei* 
and  for  th^  distribution  thereof. 

The  defendant  Archibald  denies  the  right  of  the  plain- 
tiff,  Carmichael,  to  call  him  to  account  in  the  premises 
or  to  receive  any  part  of  the  assets  in  his  hand ;  but  ho 
admits  his  indebtedness  to  his  father  upon  some  of  the 
notes  mentioned  in  the  bill,  and  submits  to  account  there*. 
for  and  for  the  personal  estate  in  North  Carolina  with 
the  other  plaintifis  and  the  defendants,  the  widow  and 
next  of  kin  of  the  intestate. 
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Strange,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

RuFFiN,  C.  J.  -The  Counsel  for  the  plaintiff*.  Malcotn 
R.  Carmichael,  endeavoured  to  maintain  the  bill,  as  his 
bill,  upon  his  right,  as  the  administrator  in  the  state  of 
the  intestate's  domicil,  to  receive  the  estate  remaining  in 
the  hands  of  the  administrator  here  after  the  payment 
of  debts,  for  the  purpose  of  making  distribution  of  the 
whole  estate  among  those  entitled  by  the  law  of  South 
Carolina.    But  he  has  no  such  right  as  that  supposed. 
'  It  is  true,  that  an  intestate's  estate,  wherever  found,  is  to 
be  distributed  according  to  the  law  of  the  Country  of  his 
domicil — that  is,  among  the  persons  and  in  the  propor- 
tions prescribed  in  that  law.     But  each  Country  claims 
the  power  of  administering  those  parts  of  the  effects,  that 
jtfre  within  it,  for  the  security  of  domestic  creditors,  and; 
of  course  by  the  distribution  of  the  surplus.     There  is  no 
o1)ligation  on  the  administrator  here  to  pay  the  surplus 
t6  an  administrator  abroad,  though  he  be   appointed  in 
the  country  of  the  intestate*s  domicil.     There  are  two 
clenr  reasons,  why  there  cannot  be  any  such  obligation. 
One  is,  that  an  administration  has  no  extra  territorial  op- 
eration, so  as  to  enable  the  administrator  abroad  to  de- 
mand the  surplus  from  the  administrator  here,  more  than 
i(  would  enable  him  to  sue  an  ordinary  debtor  to  the  in- 
testate.   The  Governor  v.    Williams,  3  Ired.    154,     The 
other  is,  that  it  would  be  a  vain  and  useless  thing  for 
the  one  administrator  to  pay  over  the  effects  to  the 
other;  for,  by  whosesoever  hand  they   be  distributed,' 
they  go  to  the  same  persons,  and  therefore  it  is  immate- 
rial, which  hand  distributes-  and  the  law,  will  not  take 
the  fund  from  the  one  for  the  mere  purpose  of  making  it 
pass  through  the  other. 

The  bill  therefore,  as  far  as  it  is  the  bill  of  the  admin- 
istrator, appointed  in  South  Carolina,  must  be  dismisiied 
at  his  costs. 
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There  would  be  some  question,  perhaps,  whether  the 
Other  plaintiflTs  could  maintain  the  bill  after  improperly 
joining  with  Carmichael.  But  we  are  not  disposed  to 
consider  it  at  all  in  this  case,  for  as  much  as  the  administra^ 
tor  here  is  desirous  of  settling  the  estate,  and  to  that  end 
submits  to  an  account  in  his  answer,  and  makes  no  ob« 
jection  on  the  hearing  to  a  reference.  The  usual  order 
for  an  account  must,  consequently,  be  made  as  between 
the  defendant  Archibald  Ray  and  the  other  parties. 

It  may  possibly  become  material  to  consider  the  acts 
of  the  administrator  in  South  Carolina;  as  if  it  should 
turn  out  on  enquiry,  that  he  has  paid  to  any  of  the  next 
of  kin  their  full  shares  of  the  estate  or  parts  thereof, 
since  that  wotkl  joro  tanlo  bar  them  from  the  distribotioii 
here.  But  nothing  of  that  kind  can  be  anticipated,  aa 
there  is  no  suggestion  upon  the  snbject,  either  in  the  bill 
or  answers.  That  circumstance  might  make  it  conven- 
ient and  proper,  that  he  should  have  been  made  a  defend- 
ant, but  it  will  not  enable  him  to  maintain  a  bill  against 
the  administrator  here. 


Per  Curiam. 


Decree  accordingly. 
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STEPHEA  il.  FORDES  u  ANN  SMITH  &.  AL. 

• 

A,  having  &  jadgmeDt  agtinst  B.  a*  principal  and  C.  aaaaretyiC  witboaUb* 
coQseol  of  A.  hai  an  execution  issued  and  levied  upon  B.*s  property.  A. 
bftsa  right  to  withdraw  the  esecution  and  discbarge  ihe  levy,  wiihoat  mak- 
ing h#iteir  liablo  to  C. 

Th*  tod  of  ft  Jeme  epvert  it  a^ld  by  older  of  a  Court  of  Rquiry  for  parthion: 
the  bnoband  is  entitled  to  a  life  estate  iu  the  procee'^s  of  tlM  sale,  In  th« 
same  manner  as  be  would  have  had  a  life-estate  iu  the  land,  if  it  had  r«- 
maiued  unsold. 

Cause  removed  from  the  Court  of  Equity  of  Craven 
County,  at  the  Spring  Term,  t847. 

The  bill  alleges,  that  at  a  sale  of  the  land  of  the  heirs 
at  law  of  one  John  F.  Smith,  made  by  the  Clerk  and 
Master  in  Equity  for  the  County  of  Craven,  the  defendant^ 
^ttttes  Shakleford,  purchased  a  part  of  the  land,  at  the 
price  ot  •*?975,  for  which  he  gave  his  note  to  the  Clerk 
and  Master,  Edward  Graham,  with  the  plaintiflfand  one 
John  Sbakleford  as  sureties.  The  sale  was  confirmed, 
and  an  order  made,  that  the  Clerk  and  Master  collect  the 
sale  notes,  and  pay  over  the  amount  to  Ann  Smith.  The 
Clerk  and  Master,  instead  of  collecting  the  note,  assigned 
it  to  Ann  Smith,  and  made  a  deed  to  Sbakleford.  After- 
wards Sbakleford  made  a  payment  on  thenote of  •  1014  33, 
by  a  sale  of  three  slaves  to  Ann  Smith,  and  judgment 
was  taken  at  November  term  1842,  of  Craven  County 
Court,  in  the  name  of  Ann  Smith  against  Sbakleford  and 
the  plaintiff,  for  the  balance  due  upon  the  note.  John 
Sbakleford  being  insolvent  wns  not  sued. 

Soon  after  the  rendition  of  the  judgment,  the  plaintiff 
applied  to  the  Clerk  of  the  County  Court,  and  obtained 
an  execution,  which  he  delivered  to  the  sheriff  of  the  said 
County  and  caused  to  be  levied  upon  several  slaves  at 
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the  property  of  Shakleford,  which  slaves  were  the  pro- 
perty of  the  said  Shakieford  and  liable  to  execation^  not- 
withstanding a  pretended  deed  of  marriage  settlement, 
made  by  Shakieford  and  wife  to  Ann  Smith,  before  their 
intermarriage*  the  deed  not  having  been  proven  as  re- 
quired by  law.  Ann  Smith  thereupon  took  the  ezecation 
out  of  the  hands  of  the  sheriflf,  returned  it  to  the  Clerk's 
office,  discharged  the  levy,  and  directed  that  no  execution 
should  issue  without  her  order. 

The  slaves  were  sold  under  other  executions  levied  at 
the  same  time,  and  James  Shakieford  had  no  other  pro- 
perty out  of  which  the  debt  could  be  made.  The  plaintiff 
avers  that  the  value  of  the  slaves  so  levied  on  was  more 
than  sufficient  to  have  paid  off  the  judgment,  and  insists  . 
that  Ann  Smith  ought  not  in  Equity  now  to  collect  it  oat 
of  him* 

The  bill  alleges,  as  another  ground  of  relief,  that  the 
negroes,  convej'ed  by  James  Shakieford  to  Ann  Smith,  as 
a  part  payment  of  the  debt,  and  the  judgment  for  the 
balance,  are  held  by  Ann  Smith,  in  lieu  and  as  a  substi- 
tution for  real  estate  of  the  other  defendant  Laura,  the 
wife  of  James  Shakieford  ;  in  which  real  estate  Shakie- 
ford was  entitled  to  a  life  estate  as  husband,  he  having 
children  by  the  said  Laura ;  and  avers  that  Shakieford 
is  thus  entitled  for  his  lifetime  to  the  profits  of  the  slaves, 
and  the  interest  upon  the  balance  of  the  debt  secured  by 
the  judgment,  and  insists,  that  the  plaintiff  has  a  rigl)it 
to  such  profits  and  interest  applied  towards  the  satisfao* 
tion  of  the  judgment. 

The  prayer  is,  that  the  defendant  Ann  Smith,  be  en- 
joined from  the  collection  of  the  whole  judgment  upon 
the  first  ground  ;  and,  if  that  is  not  sustained,  then  for  a 
proper  credit  upon  the  judgment,  for  an  amount  equal  to 
the  value  of  the  life  estate  of  Shakieford. 

The  answers  admit  the  facts  alleged,  except  the  alle- 
gation  that  the  slaves  had  been  levied  upon  before  Xhm 
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executioa  was  called  in  by  Ann  Smith.  And  she  insists, 
that  she  had  a  right  to  call  in  the  execution,  because  the 
plaintiff  had  improperly  procured  it  to  be  issued  without 
her  consent.  She  alleges,  that  the  deed  of  marriage  set- 
tlement, made  by  Shakleford  and  wife  to  her,  before  their 
marriage,  was  proven  before  the  Clerk  of  the  Couuty 
Court  and  had  been  registered,  and  that  she  held  the 
negroes  in  her  possession  as  trustee  for  Mrs.  Shakleford, 
apd  that  she  was  not  bound  to  allow  an  execution  in  her 
name  to  be  issued  and  levied  upon  negroes,  which  she 
held  in  her  possession  and  claimed  as  trustee. 

She  alleges  further,  that  after  the  execution  had  been 
called  in,  she  gave  the  plaintiff  notice  in  writing,  that,  if 
he  would  pay  her  the  amount  of  the  judgment,  he  might 
take  the  control  of  it,  and  she  would  assign  it  to  some 
third  person  for  his  benefit,  which  he  declined  doing. 
As  to  the  second  ground  taken  in  the  bill,  she  alleges, 
that  only  one  third  of  the  debt,  for  which  the  plaintiff  was 
bound,  as  the  surety  of  Shakleford,  belonged  to  Mrs. 
Shakleford,  as  the  other  two  thirds  were  received  by  her 
as  the  trustee  of  Mrs.  Vanbocklin  and  as  the  guardian  of 
Jnlii^  Smith,  so  that,  if  the  deed  of  marriage  settlement 
was  void  as  to  the  creditors,  Shakleford  was  only  entitled 
to  a  life  estate  in  one  third  of  the  fund  ;  and  his  inter- 
eat  had  been  transferred  to  the  assignees  in  bankruptcy, 
under  a  proceeding,  by  which  he  was  declared  a  bank- 
rupti  before  the  filing  of  the  plaintiffs  bill. 

• 

X  H.  Bryan  and  Iredell^  for  the  plaintiff. 

Badger^  Miller  and  W.  H.  Haywood ^  for  the  defendants* 

Peab90N,  !•  It  is  unnecessary  to  decide,  whether  the 
negroes  had  been  levied  on  or  not,  for.  we  think,  as  the 
execution  issued  without  her  consent,  Ann  Smith  had  a 
right  %q  call  it  in  and  discharge  the  levy,  if  it  had  been 
made.    She  was  under  no  obligation  to  allow  an  execn- 
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tion  to  bie  taken  oat  in  her  name,  for  the  parpose  of  sell- 
ing negroes,  held  by  her  as  trustee.  Indeed,  she  coald 
not  do  so  in  good  faith  to  Mrs.  Shakleford,  the  cestui  que 
trusU  All  that  the  plaintiff,  as  surety,  had  a  right  to  ask* 
under  the  circumstances,  was  the  benefit  of  having  the 
control  of  the  judgment,  provided  he  paid  up  the  debt, 
and  this  he  failed  to  do. 

The  plaintiff  has  not  made  a  case,  coming  within  the 
well  settled  principle,  that  a  surety  is  entitled  to  the  ben- 
efit  of  all  the  securities  for  the  debt,  which  the  credit 
tor  obtains ;  and  if  the  creditor  releases  any  such  seoori^ 
ty,  the  surety  is  discharged  in  Equity,  to  the  extent  of  the 
security,  so  released. 

Upon  the  other  ground,  it  is  clear,  that  Shakleford  is  en« 
titled  to  a  life  estate  in  the  fund  ;  the  plaintiff,  as  surety* 
is  entitled  to  have  the  benefit  of  it. 

The  proceedings  in  bankruptcy  did  not  transfer  the 
life  estate  of  Shakleford  to  the  assignee  for  the  benefit  of 
his  creditors;  for,  as  to  his  life  estate  in  the  81014  33^ 
that  being  in  the  hands  of  Ann  Smith  she  was  entitled  to  it, 
as  security  for  the  balance  of  the  debt,  and  the  plaintiff,  as 
surety,  if  he  pays  the  said  balance,  becomes  thereby  en« 
titled  to  the  security.  And,  as  to  the  life  estate  to  which 
Shakleford  urill  be  entitled  in  the  balance  of  the  debt  wheli 
paid,  the  surety,  who  pays  the  debt,  is  entitled  to  it. 

There  must  be  a  reference  to  the  Clerk  to  enquire, 
whether  the  whole  sum,  for  which  the  plaintiff  Was  the 
surety  of  Shakleford,  or  one  third,  or  any  part  thereof,  be- 
longed to  Shakleford  and  wife,  as  the  proceeds  of  the  sale 
of  Mrs.  Shakleford's  real  estate. 

P«  CuEiAM.  Ordered  acoordingIy« 
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JAMES  £.  KEA  v*.  JOHN  A.  ROBESON  &  AL. 

To  give  a  deed  any  aeneible  operation,  it  must  deecribe  the  eabjeet  matter  of 
the  eoDTeyaoee,  eo  ae  to  denote,  upon  the  inetrument,  what  it  ie  in  partiea- 
lar,  or  by  a  reference  toaomething  else,  which  will  render  it  certain.  Tho 
want  of  toch  a  descriptioa  or  reference  in  a  deed  ie  a  defeet,  which  rendo^ 
it  totally  inoperative. 

la  conetnilog  a  deed,  word#  may  be  tranepooed,  if  oeeoeMry,  ia  order  to  gift 
H  efficacy.  But  this  cannot  be  done,  nnleai  there  ia  lomething  in  the  in- 
foment,  which  ihewi  that  reading  the  deedi  as  it  ie,  will  defeat  the  inten- 
tion, and  that  by  tranepoeing  words  or  seDtenccs,  or  leaving  oat  parte,  tho 
deed  will  be  rendered  effectual  in  the  manner  intended  by  the  paitioOy 
though  badly  exprened. 

A  provision  relative  to  one  subject  cannot  be  torn  from  that  subject  and  ap- 
plied to  another,  in  order  to  give  a  different  meaning  to  the  instrument* 

Cftuse  removed  from  the  Court  of  Equity  of  Bladen 
County,  nt  the  Spring  Term  1848. 

The  object  of  this  bill  is  to  set  up  a  deed,  alleged  to  have 
been  made  to  the  plaintiflfby  his  uncle,  John  Kea,  The 
instrument  was  exhibited  with  and  annexed  to  the  bill, 
M  a  part  of  it.    It  is  in  these  words : 

''This  Indenture,  made  this  3rd  day  of  April,  1830,  be- 
tween John  Kea  of  the  first  part,  and  James  Edwin  Kea, 
son  of  Kinchen  Kea,  of  the  second  part,  witnesseth  that 
the  said  John  Kea,  after  all  my  just  debts  are  paid,  as 
well  for  and  in  consideration  of  the  natural  love  and  af- 
fection which  he  hath  and  beareth  to  the  said  James  Ed- 
win Kea,  his  nephew,  as  also  for  the  better  maintenance 
and  preferment  of  the  said  James  Edwin,  hath  given, 
granted,  aliened,  enfeoffed  and  confirmed,  and  by  these 
presents  doth  give  grant,  alien,  enfeof  and  confirm  unto 
the  said  James  Edwin  all  that  messuage  or  tenement  with 
all  and  singular  its  appurtenances,  and  all  houses,  oat- 
bouses,  lands,  negroes,  stock  of  horses,  cattle,  sheep  and 
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hogs,  and  notes  and  money,  remainder  and  remainder! 
rents  and  services  of  the  said  premises,  and  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand  what- 
soever of  him  the  said  John  Kea,  of  and  in  and  to  the 
said  messuage  or  tenement  land  and  premises,  and  of  in 
«nd  to  every  part  and  parcel  thereof  with  the  appurten* 
ances,  and  all  deeds  evidences  and  writings  concerning 
the  said  premises  only  now  in  the  hands  or  custody  of  the 
said  John  Kea,  or  which  he  may  get  or  come  by  without 
suit  in  law ;  to  have  and  to  hold  the  said  messnage  or 
tenement,  lands  and  premises  hereby  given  and  granted 
unto  the  said  James  Edwin,  his  heirs  and  assigns,  to  the 
only  proper  use,  and  behoof  of  him  the  said  James  Edwin, 
bis  heirs  and  assigns  at  my  death.     And  the  said  John  Kea 
for  himself,  his  heirs  and  executors,  doth  covenant  and  grant 
to  and  with  the  said  James  Edwin,  his  heirs  and  assign?^ 
by  these  presents,  that  he,  the  said  James  Edwin,  his  heira 
and  assigns,  shall  and  lawfully  may  inherit  the  above 
mentioned  property  or  properties  at  my  decease,  peaceably 
and  qaietly  have,  hold,  occupy,  possess  and  enjoy,  the  said 
messuage,  tenement,  lands^lkareditaments,  and  premises 
hereby  given  and  granted  or  raqntioned  or  intended  so  to 
be,  with  their  appurtenances  free  clear  and  discharged  of 
and  fl'om  all  former  and  other  gifts,  grants,  bargains  and 
aales,  feoffments,  jointures,  dowers,  estates,  entails,  rents, 
charges,  arrearages  of  rents,  and  of  and  irom  all  other 
titles,  troubles  and  encumbrances  whatever,  had,  made* 
committed,  done  or  suffered,  or  to  be  had,  made,  commit- 
ted, done  or  suffered  by  him,  the  said  John  Kea,  his  heirs, 
executors,  or  any  other  person  or  persons  lawfully  claim- 
ing, or  persons  lawfully  claiming  or  to  claim  by  frooi  or 
under  him,  them  or  any  or  either  of  them.    In  witnesti 
whereof,  I  have  hereunto  set  my  hand  and  seal.    And  I 
hereby  make  and  ordain  my  loving  brother  William  Kea, 
and  my  friends  William  Jones  and  John  B.  Brown,  gQar- 
diami  for  the  said  James  Kea."    It  was  signed  and  sealed 
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by  John  Kea,  and  attested  by  three  witnesses ;  and  ap- 
pears to  have  been  cancelled  by  crossing  with  a  pen  the 
name  of  the  maker,  John  Keai  so  as  nearly  to  obliterate^ 
bat  still  to  leave  it  legible  with  care. 

The  bill  alleges,  that  this  instrument  was  written  by 
John  H.  Roberson  and  was  executed  by  John  Kea  as  hi» 
Met  and  deed,  on  the  day  of  its  date,  for  the  purpose  of 
advancing  the  plaintiff,  who  was  his  nephew,  and  at  that 
time  about  nine  years  old ;  the  said  John  Kea  being  then 
advanced  in  life  and  without  issue  and  never  having  beeD 
married.    The  bill  further  states,  that  the  deed  was  im- 
mediately delivered  by  Kea,  the  maker,  to  his  intimate 
friend,  William  Jones,  one  of  the  persons  therein  named 
a  guardian  of  the  plaintiff.    John  Kea  died  in  1883,  and 
shortly  afterwards  the  defendant,  John  A.  Robeson,  and 
the  said  William  Jones  produced  a  paper  in  the  band* 
writing  of  the  said  Jones  purporting  to  be  the   will  of 
John  Kea,  bearing  date  May  8th,  1832,  and  to  appoim 
the  said  Robeson  and  Jones  the  executors  thereof,  and  to 
devise  and  bequeath  the  whole  of  his  estate,  real  and  per* 
sonal,  to  David  G.  RobesoM||pl  Andrew  J.  Jones,  infant 
sons  of  the  two  executors  [and  they  also  then  produced 
the  deed  to  the  plaintiff,  cancelled  in  the  manner  menfe 
tioned  above,  and  stated  that  they  had  found  it  in  thai 
condition  among  the  papers  of  John  Kea  at  his  death* 
The  alleged  will  was  not  attested,  and,  so,  did  not  pass 
real  estate ;  but  it  was  offered  for  probate  as  a  will  of 
personalty,  and  after  opposition  from  the  next  of  kin*-M>i 
whom  the  plaintiff  was  not  one — it  was  established  aad 
letters  testamentary  issued  to  the  said  executors,  and  they 
took  into  their  possession  divers  slaves  and  other  chattek» 
and  divided  them  between  the  two  legatees  already  men* 
tioned.  , 

The  bill  states  that,  by  the  deed,  John  Kea  conveyed  or 
Intended  to  convey  to  the  plaintiff  all  his  estate,  aA  the 
death  of  the  uncle,  and  that  the  plaintiff  then  became 
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jastly  entitled  to  all  the  land  and  the  slaves  with  the 
other  property  mentioned  in  the  deed  :  That  the  plaintiff* 
was,  however,  tinable  to  assert  his  right  at  law,  by  reason, 
that  the  deed  was  cancelled  or  obliterated  as  aforesaid 
before  it  was  registered,  and  could  not  in  its  present  state 
be  registered.  The  bill  then  charges,  that  John  A.  Robe« 
son  and  William  Jones,  or  one  of  them,  fraudulently  can* 
celled  the  deed,  in  order  to  divest  or  defeat  the  title  of 
the  plaintiff  and  vest  the  same  in  their  own  sons :  and  it 
insists  that  the  cancellation,  whether  done  by  those  per- 
sons or  any  other,  cannot  defeat  the  plaintiff's  title,  as 
the  instrument  had  taken  effect  by  the  execution  and  de- 
livery of  it,  as  a  deed,  for  the  benefit  of  the  plaintiff. 

The  bill  further  states,  that,  at  the  filing  of  the  bill,  there 
were  forty-two  of  the  slaves,  and  a  list  of  their  names  is 
given  in  a  schedule  annexed  to  the  bill,  and  it  alleges  that 
the  said  slaves  were  owned  by  John  Kea  at  his  death,  or 
are  descendants  of  such. 

Williaio  Jones  died  intestate  and  administration  of  his 
estate  was  granted  to  Josiah  Maultsby.  The  bill  was 
filed  in  February  1841,  against  John  A.  Robeson,  David 
G.  jRobeson,  Andrew  J.  Jones  and  Josiah  Maultsby ;  and 
the  prayer  is  that  the  deed  to  the  plaintiff  may  be  de- 
clared to  have  been  duly  executed  and  delivered  for  the 
benefit  of  the  plaintiff,  and  that  it  had  been  unduly  and 
wrongfully  cancelled  or  mutilated,  and  that  it  may  besel 
np  as  a  proper  conveyance*  and  that  the  defendants  may  be 
decreed  to  convey  to  the  plaintiff  the  said  slaves,  and* 
any  others,  if  any,  which  John  Kea  left  at  his  death,  as 
well  as  any  other  personal  property  so  left  by  him ;  and 
that  the  defendants  might  discover  whether  the  forty*two 
alayes  were  not  the  property  of  John  Kea  at  his  death  or 
the  descendants  of  sucb,  and  what  others  thore  were  or 
odMr  ehattekt  and  come  to  an  account  for  the  bire  and 
pr0fit%and  ibr  general  relief. 
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The  answers  admit  that  the  instrament  was  written  by 
the  defendant,  John  H.  Robeson,  and  that  John  Keaexe* 
cuted  it  by  signing  and  sealing  it  and  having  it  attested  • 
but  they  deny  that  he  delivered  it  to  William  Jones  or 
any  other  person  for  the  benefit  of  the  plaintiflfor  forany 
other  purpose*  or  that  it  was  cancelled  by  John  H.  Robe* 
son  and  William  Jones^  or  either  of  them,  or  with  their  or 
his  privity.  They  state  that  in  fact  John  Kea  never  de- 
livered nor  intended  to  deliver  it  to  any  person  ;  and  that 
ke  intended  it  to  be  testamentary  in  its  nature,  and  that 
ader  he  executed  it,  he,  John  Kea,  kept  it  in  his  own  pos« 
session,  that  he  might  always  have  it  under  his  control. 
The  answers  further  state,  that,  after  John  Kea's  death, 
John  A.  Robeson  and  William  Jones,  as  the  executors 
named  in  his  wjll,  took  possession  of  his  effects  and  pa* 
pers,  and  that  they  then  found  among  the  papers  of  the 
deceased  this  instrument,  cancelled  by  obliterating  the 
name  of  the  maker,  as  it  now  appears:  and  that  the  de- 
fendants  have  been  credibly  informed  by  othej  persons 
and  they  believe,  that  John  Kea,  himself,  thus  cancelled 
it  almost  immediately  after  its  execution. 

Strange,  for  the  plaintifH 

W.  IL  Haytvoodf  and  D.  Reid,  for  the  defendants. 

'  RuPFiN,  C.  J.  The  parties  have  taken  voluminous  proofs 
upon  the  questions  of  facts,  oii  which  they  are  at  issue, 
in  reirpeet  to  the  delivery  of  the  alleged  deed  and  its  can* 
cellalion.  It  is  a  subject  of  regret,  that  the  canse  can* 
not  be  determined  on  its  merits,  as,  oh  those  proofs,  they 
seem  to  the  Court  to  be.  If  the  plaintiff's  uncle  had  the 
instrument  prepared,  and  executed  and  delivered  it,  at 
aHegeil  in  the  bill,  there  wonid  be  little  doubt,  that  if  he 
did  not  convey,  be  intended  to  convey,  bis  estates  to  the* 
plaintiff,  and  it  must  be  the  wish  of  every  one,  that  such 
iateatton  should  not  fail  by  reason  of  deficiencies  in  the 
instrumi^nt,  which  the  law  will  not  allow  the  Court  U> 
supply. 


\ 
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Gould  the  decision  be  made  on  the  matters  of  fket^  it 
might,  in  a  case  of  the  nature  and  magnitude  of  the  prA« 
sear,  be  the  duty  of  the  Court  to  arrange  and  h&ndle  tll# 
evidence  in  detail.  Bat  it  is  unnecessary,  if  it  would  not 
be,  in  some  degree,  improper,  to  go  into  it  bn  this  oeea& 
sion,  as  the  instrument  appears  to  the  Conrt  to  be  in  it* 
self  so  vague  and  uncertain,  that  the  plaintiff  must  fail, 
however  clear  his  proofs  might  bc  of  its  fbmlal  ezeoii* 
tion. 

Courts  are  always  desirous  6(  g^ivlrig  effect  to  insthi* 
ments  according  to  the  intention  of  the  parties,  as  Tar  ai 
the  law  will  allow.  It  is  so  just  and  reasonable,  that  it 
should  be  so^  that  it  has  long  grown  iMd  a  maxim  that 
favorable  constructions  are  to  be  put  on  deeds :  bknigne 
faciend€8  sunt  interpretationes  chartarutni  ut  res  magii 
valeat  quam  pereai.  Hence*  words,  when  it  can  be  seett 
that  the  parties  have  so  used  them,  may  be  received  in  a 
sense  different  from  that  which  is  proper  to  them ;  and 
the  different  parts  of  the  instrument  may  be  transposed 
in  order  to  carry  out  the  intent*  Yet  instruments  are  not 
unfrequently  brought  under  adjudication,  which  are  96 
repugnant  or  uncertain,  that  they  cannot  be  upheld. 
The  degree  of  uncertainty,  which  shall  vitiate  a  deed,  it 
is  admitted,  must  be  such*  that  the  meaning  cannot  b* 
ascertained  i  who»  for  example^  are  the  contracting  par* 
ties,  or  what  thing  is  the  subject  of  the  contract.  An  effoff 
is  to  be  made  to  give  some  meaning  to  the  deed,  if  possi* 
ble.  If  however,  there  be  such  an  uncertainty  as  one  of 
those  supposed,  the  instrument,  of  necessity,  must  fail  $  for* 
to  give  a  deed  any  sensible  operation,  it  must  describa 
the  subject  matter  of  the  con  veyance«  so  as  to  denote  upoit 
the  instrument  what  it  is  in  particular,  or  by  a  referenoa 
to  something  else,  which  will  render  it  certain*  IW 
want  of  such  a  description  or  reference  in  this  dead  is  a 
defect*  which  renders  it  totally  inoperative. 
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-  It  purports  to  give  **all  thai  messuage  and  tenement^  with 
all  and  singular  its  appurtenances,  and  all  houses,  oat* 
ImiMMis*  lands,  negroes,  stock  of  horses,  cattle,  sheep  and 
b^gs,  and  notes  and  money,  remainder  and  remainders* 
n^nts  and  services  of  tlie  said premiseSf  aod  all  the  estates,, 
right,  title,  interest,  property  claim  and  demand  virhatso- 
%reT  of  him,  the  said  John  Kea,  of  in  and  to  the  said  mes* 
ss$^e  or  tenement  lands  and  premises^  and  of  in  and  to 
every  part  and  parcel  thereof  with  the<appurtenances."  If 
oaa  is  asked,  what  messuage  or  tenement  i^that  meant«  or 
wkat  are  Ute  lands,  or  which  are  the  negroes^  stock  of 
homes  &c.  described  and  intended  to  be  passed  by  this 
deed,  the  answer  n  ist  be,  there  are  none  in  certainty; 
aor  are  there  any  means  of  rendering  them  certain.    The 
deed  professes,  for  example,  to  convey  *'that  messuage," 
bat  without  going  on  to  descrrbe  or  in  any  manner  des* 
if  Rate  the  messuage;  it  leaves,  as  it  were,  a  blank.    The 
parties  could  have  filled  it  up  ;  but  the  Coui  t  has  no  pow« 
^.  to  do  soi     The  same  uncertainty  exists  as  to  the  ne- 
groes and  other  articles  of  personalty  mentioned.     The 
deed  does  not  describe  a  negro  by  name  or  in  any  other 
nanaer.    If  there  had  been  u  reference  to  those  then 
qwDysd  by  the  maker,  it  would  have  been  sufficient.     But 
itjfaysonly  '^negroes"  at  large,  as  it  speaks  oi  the  messu* 
il^and  lands  and  houses.    The  plaintiff  does  not  even 
construe  it  as  conveying  the  land  or  negroes,  which  John 
£^ea  owned  at  its  date  ;  for  the  bill  does  not  state  that  he 
^ned  any  laud  or  a  single  slave  at  the  date  of  the  deed. 
Iipudeed,  it  claims  the  particular  negroes  set  forth  in  the 
ac^dule  annexed  to  it,  as  belonging  to  the  plaiotiflfua* 
der  the  deed,  because  they  belonged  to  Kea  at  his  death 
ec  are  their  descendants.    It  was  argued,  indeed,  that  the 
tl^fajectii  of  (be  oonveyance,  namely,  the  lands,  negroes* 
^ofk  of  horses  &o  are   indentified  as  those  owned   by 
John  Kea  at  the  making  of  the  deed,  by  the  words  pre* 
eeding  the  clause  oi  habendum^  "now  in  the  hands  of  (or) 
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custody  of  the  said  John  Kea*"  But  the  argument 
not  possibly  be  supported.  It  is  directly  opposed  to  tbo 
olaim  of  the  billy  just  mentioned,  which  howeirer  ia  onlgr 
nateriaU  as  it  shews  that  even  the  plaintiff  oouid  wK 
read  the  deed  in  that  sense.  But  the  construetion  is  iii 
Itself  altogether  wrong.  Those  words  do  not  at  ail  refe» 
to  the  lands,  negroes,  &c.  previously  mentioned,  as  d0t» 
eripti  ve  ofsach  lands  and  negroes  kc-  and  intended  to  oar# 
tify  them,  but  solely  to  the  '*dceds,  evidences,  and  witneii 
concerning  the  said  premises  only/'  which  immediately  pMi^ 
cede  the  expressions  **now  in  the  hands  or  custody  of  thm 
said  John  Kea,  or  which  he  may  get  or  come  by  witbovt  suit 
in  law."  This  is  a  familiar  provision  in  the  preoedeals 
of  deeds,  and  it  means  simply  that  the  maker  of  tbe  deed 
intends  to  pass  all  the  title  papers  which  concern  the  e^ 
tate  by  the  deed  conveyed,  and  that  only,  provided  be 
then  has  the  title  papers  or  can  get  them  without  tlM 
trouble  or  expense  of  a  law  suit ;  but  that,  if  the  dec4 
and  other  writings  ccncern  any  other  land  than  the  prera» 
ises  thereby  conveyed,  then  the  grantor  does  not  meai»  le 
pass  them,  but  to  keep  them  for  his  own  use  and  protedl 
tion.  The  term  **only"  after  *' premises''  demonstrates 
this  to  be  the  sense  of  the  clause ;  and  it  is  made  doubly 
snre  by  the  subsequent  words  *'which  be  may  eeme  bf* 
without  suit" — shewing  that  the  whole  clause  has  oolj 
the  tide  papers  in  its  purview.  That  is  the  natural  coa^ 
strnction  from  the  structure  of  the  sentence  and  applyieg 
the  relative  to  the  next  antecedent.  It  Is  true,,  ais-  Uos 
been  already  said,  that  the  law  does  not  insist  very  streil^ 
uonsly  on  grammar,  on  the  due  order  of  the  provisions  oCit 
deed,  but  will,  if  need  be  transpose  sentences  to  give 
some  ef&cacy  to  the  deed.  But  that  cannot  be  done,  unless 
there  be  something  in  the  instrument  which  shews,  tbatt 
reading  the  deed  as  it  is,  will  defeat  the  intention,  and 
that  by  transposing  words  or  sentences  or  leaving  out 
parts,  the  deed  will  be  rendered  effectual  in  the  maoneir 
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imteBded  by  the  parties,  though  badly  expressed.  When 
ptatB  of  the  deed  are  transposed,  it  is  because  the  sense 
nquires  it ;  and  it  can  never  be  done  against  the  sense 
A  provision,  relative  to  one  subject,  cannot  be  torn  from 
that  subject  and  applied  to  another,  in  order  to  give  a 
different  meaning  to  the  instrument.  It  is  only  when  it 
can  be  plainly  seen,  that  kindred  provisions  are  unskii  • 
fully  separated,  that  they  can  be  brought  together,  in  or- 
der to  effect  the  construction.  Here  nothing  like  that  can 
hm  seen.  The  clause  under  consideration  is  appropri« 
mtely  expressed,  as  applied  to  the  title  papers,  and  can- 
not be  misunderstood.  It  is  obviously  copied,  as  well  as 
other  formal  parts  of  the  deed,  from  some  printed  prece* 
deal  by  an  ignorant  person,  who  did  not  know  how  to  fit 
U  to  a  particular  case.  The  precedent,  of  course,  did 
sot  describe  any  land  in  particular,  but  left  that  blank, 
and  the  copy  was  made  exactly,  both  in  its  words  and  its 
Uanks,  where  negroes,  houses  &c.  and  the  appointment 
of  guardians  are  awkwardly  introduced.  To  carry  back 
lUs  elause  respecting  the  title  papers  (which  is  perfect- 
ly intelligible  and  proper  where  it  stands)  so  as  to  make 
it  qualify  the  description  of  the  subjects  of  the  convey- 
ance in  the  former  parts  of  the  deed,  would  do  violence 
to  the  obvious  sense  of  the  provision  and  defeat,  instead 
of  effectinga  the  intent  of  the  parties  in  that  clause.  The 
truth  ia,  that  the  deed  in  for  'land  and  negroes"  at  large, 
and  so  vague  as  not  to  be  susceptible  of  a  construction, 
which  will  fit  any  thing  in  particular  to  it,  and.  therefore 
U  did  not  convey  any  thing,  and  the  plaintiff  has  sus- 
tained no  loss  by  its  being  cancelled. 

Pf|i  CvRiAfi^.  Bill  dismissed  with  costs. 
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Where  a  testator  divpoeed  of  Iiiti  laud, slaves  aud  perishable  estate,  as  dis. 
tioct  foods,  and  directed,  amoQ|r  -other  things,  that  the  slares  shoald  b« 
•qnally  divided  among  his  eliildreu,  and  that  his  daughter  £L  S.  sbonld  hava 
an  eqoal  share  of  his  slaves  **aiid,  as  I  have  given  my  said  daughter  E.  S. 
no  part  of  my  lands,  iu  lieu  thereof  I  give  unto  the  said  E.  S.,  in  addition 
to  her  share  of  slaves,  fifteen  hundred  dollars  worth  of  slaves,"  aod  then 
directed  his  perishable  estate,  after  payment  of  his  debts,  to  be  equally  di« 
vided  among  bis  wife  and  his  children.  Heldp  that  the  legacy  of  «<fifteen  hun- 
dred dollars  worth  of  slaves"  to  E.  8.  was  to  be  taken  out  of  his  slave  estalo* 

A  testator  devised  certain  lauds  aud  personal  property  to  bis  daughter  M.  &« 
*'aod  on  the  marriage  of  my  said  daughter,  said  property  to  be  held  by  my 
said  daughter  and  her  husband  during  their  joint  lives  and  the  life  of  the 
■nnriror,  and,  at  the  decease  of  the  said  M.  S  and  her  said  husband,  to  bo 
equally  divided  between  the  children  of  my  said  daughter,  who  may  sur- 
vive their  said  parents  aod  be  living  at  their  death,"  4'c.  M.  S.  married  O. 
aud  died  in  the  lifetime  of  the  testator,  having  no  children,  and  her  husband 
survived  the  testator.  Held,  that  O.  took  nothing,  because  by  the  death  of 
M.  S  the  legacy  and  derise  failed,  and  both  the  subject  and  the  descriptlo«i 
•f  the  ponon  failed,  there  being  no  distinct  aubetantlve  devise  or  legacy  to  Q, 

A  testator  left  land  and  personal  property  to  his  daughter  M.  S.  and  if  she 
flied,  without  children  surviving  her,  "then  I  give  said  land  to  my  own 
beiia  at  law  aud  said  slaves  and  their  increase  to  my  uext  of  kin."  The 
•aid  M.  S.  died  in  the  lifetime  of  the  testator.  The  children  of  another 
danghleft  who  died  also  in  the  lifetime  of  the  father  are  entitled  to  the  shaio 
which  thb  mother  would  have  had  in  the  land  so  devised,  if  she  had  livedi  but 
not  to  any  part  of  the  personal  estate,  **next  of  kiu"  meaning  ''nearest  of 
kinV  without  some  explanatory  words  in  the  will. 

Cause  removed  from  the  Court  of  Equity  of  Jone» 
County,  at  the  Spring  Term,  1847. 

This  wazi  a  bill  filed  by  the  widow  and  twooftbe  chil- 
dren of  Lemuel  H.  Simmons,  deceased,  against  the  execu- 
tors of  the  last  will  and  testament  of  the  said  Lemuel, 
and  against  three  others,  defendants,  who  claimed  to  be 
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entitled  as  leg^itees  under  the  s;iid  will,  praying^  an  ac- 
count of  the  said  estate  in  the  hands  of  the  said  executor9» 
and  that  they  may  be  paid  their  respective  shares  of  the 
said  estate.  The  facts  were  admitted  on  both  sides  and 
the  only  questions  in  dispute  were  those  arising  upon  the 
construction  of  the  will. 

The  following  is  a  copy  of  the  will  as  admitted  by  the 
pleadings  and  proved  by  an  exhibit. 

In  the  name  of  God,  Amen. 

I,  Lemtel  II.  Simmons,  of  the  County  of  Jones,  and 
State  of  North  Carolina,  being  of  sound  and  disposing 
mind  and  memory,  do  muko,  publish,  and  declare  my  last 
will  and  testament,  in  manner  and  form  following: 

Imprimis — I  p:ive  unto  my  beloved  wife,  Maria  Sfin* 
mons,  two  horses,  four  cows,  all  my  household  and  kitchen 
'  furniture,  one  year's  provision  for  herself  and  family,  and 
after  my  debts  are  paid,  an  equal  share  with  my  children, 
pt  my  personal  estate,  to  hold  the  same  to  her,  and  her 
executors,  administrators,  and  assigns. 

item.  I  give  unto  my  said  wife,  Maria  Simmons,  dur- 
ing her  natural  life,  the  one  third  part  of  my  cleared  and 
wood  land,  including  the  dwelling  and  other  improve* 
nients. 

Item.  I  give  to  my  son-in  law,  William  P.  Ward,  the 
negro  slaves  now  in  his  possession,  heretofore  loaned  him 
by  me.  I  desire  that  said  slaves  may  be  fairly  valued,, 
find  as  many  more  slaves  may  be  added  as  to  make  this 
share  equal  to  the  shares  of  my  other  children,  (except 
Emily  Simmons.)  I  also  give  and  devise  unto  my  said  son- 
in-law  my  lands  purchased  of  fobn  Marrite,  to  have  and 
to  hold  said  slaves  and  the  said  lands  to  the  said  Williann 
p.  Ward,  my  said  son-in  law,  until  his  children,  (the  chil- 
dren of  said  Wm.  P.  Ward  and  my  daughter  Elizabeth* 
)iis  wile,  lately  deceased,)  respectively  attain  the  age  of 
iwentyone  years  or  marry.    At  the  arrival  of  each  of  my 
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said  grand  chlldran  (the  children  of  my  said  daughter 
Elizabeth,)  to  the  tweniy  first  year  of  his  or  her  age,  or 
at  the  marriage  of  each  of  my  said  grand  children,  it  is 
ray  will,  and  1  do  hereby  devise  and  direct  that  there  shall 
be  allotted  and  set  off  to  said  grand  children,  respectively 
as  they  marry  or  arrive  at  age,  one  share  and  dividend 
af  said  slaves  and  their  increase,  and  said  lands,  devised 
to  their  father  in  this  clause,  in  proportion  to  the  number 
of  my  said  grandchildren,  (the  issue  of  my  said  deceased 
daughter,  Elizabeth  Ward.)  who  may  be  then  living,  to 
be  held  by  said  grand-children,  respectively,  who  may  re- 
ceive said  share  at  their  arrival  at  age  or  day  of  marriage 
in  absolute  property  ,  the  residue  of  said  slaves  and  lands' 
to  remain  in  their  father's  possession,  until  the  whole  shall 
be  allotted  to  said  grand  children  on  their  marriage  or 
arrival  at  age  ;  and  if  any  one  or  more  of  my  said  grand* 
children  should  die  under  age  and  unmarried,  my  will  is 
that  said  share  or  shares,  which  would  have  been  allotted 
to  said  child  or  children  of  said  lands  and  slaves  on  their 
marriage  or  arrival  at  the  age  of  twenty  one  years  un- 
der this  clause  of  my  will,  shalL  become  the  property  in 
absolute  estate  of  such  surviving  brother  or  sister  of  said 
deceased  (the  children  of  said  daughter  Elizabeth.)  as 
may  be  then  under  the  age  of  twenty  one  years  or  un- 
married,  but  should  all  my  said  grand  children  die  and 
leave  no  lineal  descendant  or  brother  or  sister  or  their 
isaue  living  at  their  decease,  then  I  give  said  lands  and 
alaves  to  my  own  heirs-at-lavv  or  next  of  kin.  The  lands 
to  be  held  in  fee  simple,  and  the  slaves  by  my  next  of 
kin  in  absolute  property.  But,  moreover,  I  do  expressly 
authorise  each  and  every  of  my  said  grandchildren,  de- 
visees as  aforesaid,  on  arriving  at  the  age  of  iwentyone 
years,  whether  having  a  lineal  descendant  or  not,  by  will 
or  deed  to  appoint,  give,  devise,  or  sell,  absolutely  or 
otherwise,  any  part  or  parts,  or  the  whole  of  the  devised 
premises,  whereof  he  or  she,  at  the  time  of  the  execution 
of  said  will  or  deed,  may  be  seized. 
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Item.  I  give  unto  my  daughter,  Mary  Ann  Simmons, 
all  my  right,  interest,  and  share  in  the  Buckner  Hatch 
Mills,  held  in  common  \vith  John  Oliver,  two  beds,  and 
furniture,  and  an  equal  share  with  my  children  of  my 
slaves  and  a  share  of  my  perishable  estate,  after  my 
deblK  are  paid,  and  on  the  marriage  of  my  said  daughter 
Mary  Ann  Simmons,  said  property,  mentioned  in  this 
clause  of  my  u'ill,  to  he  held  by  my  snid  daughter  and 
her  husband  during  their  joint  lives  and  the  life  of  tLe 
survivor,  and  at  the  decease  of  the  said  Mary  Ann  and 
her  said  husband,  to  be  equally  divided  between  thechiU 
dren  of  my  said  daughter,  who  may  survive  their  said 
parents  and  bo  living  at  I  heir  death  ;  hut  should  my  said 
daughter  Mary  Ann  and  her  husband  die  and  leave  no 
child  or  children  of  the  said  Mary  Ann,  living  at  the  death 
of  said  Mary  Ann  and  her  husband,  then  I  give  said  lands 
to  my  own  heirs  at  law.  and  .said  slaves  and  their  increase 
to  my  next  of  kin,  but  I  do,  moreover,  authorise  and  em- 
power each  and  every  of  my  said  grand-children  devisees 
as  aforesaid,  at  the  age  of  twenty-one  years,  whether 
having  a  lineal  descendant  or  not,  by  will  cr  deed  to  ap* 
point,  give,  devise  or  sell  absolutely  or  otherwise,  any 
part  or  parts,  or  the  whole  of  the  devised  premises,  where* 
of  he  or  she,  at  the  time  of  executing  said  will  or  deed, 
may  be  seized. 

Item.  I  give  to  my  daughter,  Emily  Simmons,  an 
equal  share  in  my  slaves  with  my  other  children,  and  as 
1  have  given  the  said  Emily  no  part  of  my  lands,  in  liea 
thereof,  I  give  unto  said  Emily  Simmons,  in  addition  to 
her  share  of  slaves,  fifteen  hundred  dollars  w*orth  of 
slaves ;  and  should  my  said  daughter  Emily  marr}%  the 
said  slaves  and  their  increase  to  be  held  by  said  Emily 
and  her  husband,  and  the  child  or  children  of  said  Emily 
who  may  survive  their  parents,  upon  the  same  terms, and 
subject  to  the  same  conditions  and  limitations,  mentioned 
in  the  devise  to  her  sister,  Mary  Ann  Simmons. 
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Item.  I  give  and  devise  uoto  my  son,  Benjamin  Frank- 
lin  Simmons,  all  my  lands,  not  already  given  away  and 
devised  in  this  will,  also  an  equal  share  of  my  slaves  with 
niy  other  children,  and  a  share  of  perishable  estate,  aftei^ 
my  debts  are  paid  ;  and  should  my  said  son  marry,  the 
said  lands  and  other  property  to  be  held  by  my  said  son 
Benjamin  and  his  wife  and  the  child  or  children  of  said 
Benjamin,  surviving  their  parents,  upon  the  same  terms 
and  subject  to  the  same  uses,  conditions,  and  limitations* 
mentioned  in  the  devise  to  his  sister,  Mary  Ann  Simmons^ 

Item«  That  1  may  not  be  misunderstood,  it  is  my  wUK 
that,  after  my  debts  are  paid,  the  balance  of  my  perisha^ 
ble  estate  shall  be  equally  divided  between  my  wife  and 
all  my  children,  (oxcept  my  daughter  Elizabeth  Ward.) 

Item.  I  give  to  my  sister  Mary,  wife  of  George  Hatch^ 
one  hundred  dollars,  and  to  Lemuel  S.  Hatch,  son  of  said 
Mary  Hatch,  I  give  one  hundred  dollars.  Lastly  I  con^' 
sUtute  and  appoint  Jacob  Gooding,  Amos  L.  Simmons» 
and  William  P.  Ward,  my  executors.  In  testimony  where- 
of,  I  hereunto  set  my  hand  and  seal,  this  14th  day  ot 
June,  A.  D.»  1844. 

LEMUEL  a  SIMMONS,  Isbaii.J 
Signed,  sealed  and  published 

by  Testator  in  our  presence, 
.  Nathan  Foscub, 

John  Stanly. 

It  was  also  admitted  in  the  pleadings,  that  Richard  Old* 
field,  one  of  the  defendants,  before  the  death  of  the  said 
testator  and  after  the  making  of  the  said  will»  intermar* 
ried  with  Mary  Ann  Simmons,  who  was  a  daughter  of 
the  testator  and  one  of  the  legatees  and  devisees  men* 
tioned  in  the  said  will,  and  that  she  died  in  the  lifetime 
of  the  said  testator,  leaving  no  children,  but  leaving  the 
said  Richard,  her  husband,  surviving  her,  who  also  sar* 
vived  the  said  testator,  and  that  the  defendants,  Maria 
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and  William,  were  the  children  of  a  daughter  of  the  tea* 
tator,  who  died  in  his  lifetime. 

The  questions  apon  whieh  the  respective  parties  differed 
ill  the  construction  of  the  will,  are  stated  in  the  opinion 
of  this  Court 

Iredellf  for  the  plaintiffs. 

/.  H.  Bryan  and  MordecaU  for  the  defendants. 

PsARsoM,  J.  Three  questions  are  presented  by  the  bill 
and  answer  upon  the  construction  of  the  will  of  Lemuel 
H.  Simmons. 

Obscurity  is  as  often  caused  by  the  use  of  too  many 
words,  as  by  not  using  words  enough.  This  will  is  an 
instance  of  the  bad  effect  of  using  too  many. 

The  first  question  is,  whether  the  fifteen  hundred  doN 
lars  worth  of  slaves,  given  to  Emily  Simmons,  in  lieu  of 
}and,  are  to  be  taken  out  of  the  slaves,  belonging  to  the 
testator,  at  his  death,  or  are  to  be  purchased  by  the  ex- 
ecutors ;  whereby  the  purishable  estate,  (as  it  is  termed^) 
which,  after  the  payment  of  debts,  is  to  be  equally  divi- 
ded between  the  wife  and  all  the  children,  except  Eliza* 
beth,  who  was  dead,  will  be  diminished  to  that  amount. 

From  the  whole  will,  the  testator  seems  to  have  treat* 
ed  his  estate,  as  divided  into  three  funds ;  land,  slaves, 
and  perishable  estate.  The  latter  he  directs  to  be  divi« 
ded  equally  between  his  wife  and  children,  after  the  pay* 
metit  of  his  debts.  This  is  the  only  charge,  which  he  has 
expressly  put  upon  the  "perishable  estate,"  and  in  the  ab- 
sence of  any  direction,  that  it  should  also  be  borthened 
with  the  **fifteeu  hundered  dollars  worth  of  slaves^''  we 
can  see  no  reason  for  doing  so. 

The  slave  fund  is  to  be  divided  between  the  three  ohiN 
dren,  who  were  living,  and  the  children  and  husband  of 
a  deceased  child.  To  the  share  of  Emily  is  to  be  added 
fifteen  hundred  dollars  worth  of  slaves,  in  lieu  of  land. 
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Tkere  is  no  ialimatioa  that  this  share  is  to  be  made 
up  oQt  of  the  perishable  estate  fund*  for  the  sake  of  in- 
creasing the  slave  fand.    In  giving  a  share  of  the  slave 
fand  to  his  son-in  law  Ward  and  his  children,  he  directs 
the  fund  to  be  increased  by  the  value  of  shares  before  put 
into  his  possession,  and  as  many  more  slaves  to  be  added 
to  v^hat  Ward  already  had,  as  will  make  his  share  equal 
to  the  shares  of  the  other  children,  except  the  share  of 
Emily.    The  slaves,  to  be  added  in  this  instance,  certain* 
]y  come  from  the  slave  fund,  and  from  the  fund  of  the 
'^perishable  estate,'^  and  yet,  there  is  no  better  reason  to 
be  assigned  for  taking  this  addition  from  the  slave  fund» 
than  for  taking  Emily's  addition  of  91500  worth  from 
that  fund.     The  words  ''except  Emily  Simmons,"  in  the 
connection  in  which  they  are  used,  are  significant  to  show, 
that  her  share  was  to  be  taken  entirely  from  the  'slave  fund.' 
2ild.  Mary  Ann  Simmons  married  the  defendant  01d<« 
field,  after  the  will  was  made,  and  died  in  the  life  time  of  ihje 
testator,  without  children.    The  second  question  is,  wheth*- 
er  Oldfield  is  entitled  to  a  life  estate  in  the  legacy  that 
was  intended  for  her.     We  think,  that  he  is  not.    The 
legacy,  intended  for  her,  lapsed  by  her  death.    Oldfield 
takes  nothing,  because  both  the  subject  and  the  desofip* 
tion  of  the  person  fail.    There  is  no  distinct  substantive 
legacy  given  to  the  husband  of  Mary  Ann.    The  legacy* 
given  to  her  should  she  marry,  is  to  be  held  by  her  and 
her  husband,  during  their  joint  lives  and  the  life  of  th^ 
survivor.    She  got  no  legacy,  and,  therefore,  the  subject 
of  the  legacy,  intended  for  the  husband,  failed.    When  the 
principal  falls,  the  incident  falls  with  it.    The  descrifi- 
tion  of  persons  also  fails.    Oldfield  teas  the  husband  of 
Mary  Ann,  but  at  the  death  of  the  testator,  when  the  will 
takes  effect,  he  was  not  her  husband,  and  did  not  ansW9l^ 
the  description  ;  nor  did  he  answer  the  description,  when 
the  will  was  made.    It  may  be  added,  the  reason  for  giv- 
ing him  any  thing  had  ceased. 
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3rd.  Mary  Ann  having  died  in  the  life  time  of  the  tes* 
tator,  without  children,  the  third  question  is,do  the  '^heirs'* 
and  "next  of  kin"  of  the  testator  take  by  purchase,  as 
•^devisees'*  and  "legatees?"  Or  do  the  slaves  and  land, 
Intended  for  Mary  Ann,  fall  back  into  the  estate,  as  un- 
disposed of  property  and  go  to  the  persons,  who  would 
be  entitled,  as  in  case  of  intestacy  ?  In  the  latter  case, 
the  widow  would  be  entitled  to  a  distributive  share  of 
the  slaves,  under  the  statute  of  distributions.  In  the  for- 
mer case,  the  widow  takes  nothing,  and  it  would  be  a 
question,  whether  the  children  of  Elizabeth  Ward  take 
any  part. 

We  think,  the  "heirs"  and  "next  of  kin"  of  the  testator 
take  by  purchase,  as  "devisees"  and  legatees."  It  is  set- 
tled law,  that  where  a  particular  estate  is  given  by  will, 
with  a  remainder  over,  whether  vested  or  contingent,  the 
remainder  takes  eflfect,  notwithstanding  the  particular 
estate  fails  by  the  death  of  the  person,  for  whom  it  was 
intended,  before  the  death  of  the  testator.  The  law  is  the 
same,  in  respect  to  executory  devises  and  bequests,  unless 
there  be  an  intention  expressed,  that  the  limitations  over 
should  depend  upon  the  vesting  of  the  preceding  estates, 
as  a  condition  precedent ;  which  is  not  usually  the  case,  for 
most  generally  the  limitations  over  are  intended  to  take 
fSeet,  whenever  the  preceding  estates  are  out  of  the  way, 
without  reference  to  the  manner  in  which  they  get  out  of 
the  way.    2  William's  Ex^rs,  764,  and  the  cases  there  cited. 

In  this  case  there  is  an  estate  for  life  to  Mary  Ann,  sub- 
ject to  be  enlarged,  so  as  to  let  in  a  life  estate  for  her  hus* 
hand,  remainder  to  her  children,  if  she  has  any  ;  if  not, 
remainder,  as  to  the  land,  to  the  heirs  of  the  testator, 
and  as  to  the  slaves,  to  the  next  of  kin  of  the  testator ; 
These  limitatations  over,  clearly,  do  not  depend  upon  the 
▼eating  of  the  preceding  estate  in  the  tenant  for  life,  as  a 
condition  precedent ;  and,  therefore,  cannot  be  affected 
^y  the  O^ct,  that  the  life  estate  lapsed. 
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Aa  to  the  land,  the  word  ''heirs"  is  a  term  of  the  law» 
having  a  known  and  fixed  meaning,  and  there  is  no  diffi- 
culty in  saying,  that  the  children  of  Mrs.  Ward  are  en* 
titled  to  represent  her,  and  take  the  share  of  the  land,  to 
wbieh  she  woald  have  been  entittled,  if  alive. 

As  to  the  slaves,  there  is  some  more  difEcalty ;  for,  al- 
though the  words  *'next  of  kin,"  like  the  word  ''heirs,'' 
has  a  fixed  me^ining,  yet  it  does  not  seem  to  be  as  well 
known.  Next  of  kin  means  nearest  of  kin*  This  mean« 
ing  is  fixed,  by  the  cases,  unless  there  be  something  to 
introduce  the  idea  of  represpntation,  by  which  one,  who 
is  not  next,  or  as  near,  or  equal  in  degree,  may  bring  him- 
self op  to  the  same  degree,  by  taking  the  place  of  one, 
who,  if  living,  would  be  as  near.  Jones  v.  Oltve^  3  Ired. 
Eq.  369.  We  have  looked  at  this  case  with  an  in* 
elination  to  take  in  the  children  of  Mrs.  Ward,  but  are 
unable  to  find  any  ground,  upon  which  to  stand,  in  their 
favor. 

If  to  the  words  "next  of  kin,"  these  words  bad  been 
added,  'as  in  case  of  intestacy  "  or  ''as  by  the  statute  of 
distributions,"  or  if  the  language  of  that  statute  had  been 
adopted,  "to  the  next  of  kin  in  equal  degree,  or  to  those 
who  legally  represent  them/'  we  might  have  included 
the  grand-children  ;  but  upon  the  words  "next  of  kin," 
simply,  they  cannot  be  included.  Children  are  in  the 
first  degree  ;  grand-children  are  in  the  second  degree. 
We  have  no  right  to  bring  grand  children  as  near  as  chil- 
dren, unless  the  testator  had  made  known  to-  us  by  his 
wilL  that  such  was  bis  intention. 

If  the  land  and  slaves  bad  been  disposed  of  together,  so 
as  to  show  an  intent,  that  they  should  go  to  the  same  per- 
sons, then,  as  the  word  '*heirs"  embraces  the  idea  of  re«* 
prescuitation.  perhaps,  the  grand  children  might  have 
been  allowed  to  take  by  representation,  in  reference  to 
both  funds.  But  in  this  will,  special  care  is  taken  to 
separate  the  two  funds,  and  to  give  the  land  to  the  heirs 
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asd  the  slaves  to  the  next  of  kiu  :  Indicating  thereby,  if 
there  be  any  meaning  in  the  separation,  an  intention  that 
the  funds  should  go  to  different  persons  ;  and  as  the  word 
Vheirs"  takes  in  the  grand-children  as  to  the  land  food, 
the  words  ''next  of  kin"  cannot  take  them  in  as  to  the 
slave  fund  also,  without  giving  the  land  fund  and  the  slave 
fund  to  the  same  persons ;  thereby  making  it  idle  for  the 
testator  to  have  been  at  such  pains  to  keep  the  two  funds 
separate,  and  give  one  to  the  heirs,  and  the  other  to  the 
next  of  kin. 

There  must  be  a  decree,  declaring  :  1st.  That  the  fi& 
teen  hundred  dollars  worth  of  slaves,  given  to  Emily 
Simmons,  are  to  be  taken  out  of  the  slaves,  belonging  to 
the  testator  at  his  death,  before  a  division  is  made :  9ttd. 
That  Richard  Oldfield  is  not  entitled  to  a  life  estate  in 
the  legacy,  intended  for  Mary  Ann  Simmons.  Srd.  That 
the  children  of  Elizabeth  Ward  are  not  entitled  to  any 
part  of  the  slaves,  that  would  have  fallen  to  her,  had  she 
lived.  The  costs  most  be  paid  out  of  the  estate  in  die 
hands  of  the  executors. 

TfiSL  Curiam.  Declared  accordingly. 


\ 


\ 
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When  a  will  fally  describei  a  penoa  or  thing,  whether  by  many  or  few  par« 
ticttlsrt,  it  is  not  competent  to  recoive  parol  evidence  of  what  waa  inteuded^ 
thoDgh  nothing  be  found  to  answer  the  description ;  for  to  pass  anothar 
thing,  or  to  pass  the  thing  to  another  person  than  that  described  in  tha  wUlp 
wonld  ba  to  give  operation  to  the  will  over  a  thiag  or  in  favor  of  a  penoa 
not  mentioned  in  it« 

Thus  where  a  testator  beqaeathed  a  negro  by  the  name  of  "Aaron"  and  it 
was  shown  that  he  had  no  negro  of  that  name,  but  had  one  by  the  name  of 
"Laroon,"  not  mentioned^in  the  will ;  Held,  that  the  Court  conM  not  say 
the  latter  passed  by  this  beqoest. 

A  testator  gave  to  his  daughter  ''M.  wife  of  D."  a  tract  of  land  and  sevaral 
nagroes  and  other  personal  property,  and  directed  that  the  negroes  should 
work  on  the  land  he  had  given  her,  **for  the  support  of  her  and  her  chil- 
dren, and  if  the  negroes  dont  make  a  support,  rent  out  the  land  and  hire  oat 
the  negroes."  /feid,  that  this  could  not  ha  oonstmed,  as  a  devise  or  be« 
qvest  to  her  separate  nse,  as  there  was  not  enough  to  amount  to  the  plain  ex- 
clnsion  of  the  husband.  Held,  also,  that  the  children  of  M.  took  no  estate 
nnder  this  devise  and  bequest 

The  cases  of  Proctor  v.  Pool,i  Dev.  370,  Simpton  v.  King,  1  Ire.  Eq.  II, 
Skringhausf,  Cartwright,  8  Ired.  39,  and  Rudinll  v.  Tfalaoji,S  Ire.  ^ 
430,  cited  and  approved. 

Canse  removed  from  the  Court  ofEquity  of  Edgecombe 
County,  at  the  Fall  Term  1848. 

James  Simms  made  his  will  and  therein  made  a  num« 
ber  of  specific  bequests  of  slaves  and  other  things :  among 
which  were  the  following  :  "I  give  to  my  wife  six  ne- 
groes, Champion,  Tony,  Chany,  Venus,  Anaka,  and  Aaron* 
Item  :  I  give  to  my  youngest  son,  Benjamin,  eight  negroes, 
Amos,  George,  Peter,  Turner,  Pike,  Creecy,  Rose,  and  Jack. 
Item  :  I  give  to  my  daughter  Martha,  wife  of  John  Dew« 
a  tract  of  land,  called  the  Bridge  and  Robinson  tract,  to 
her  and  her  heirs  forever  ;  also  seven  negroes,  Olive  and 
child,  Edy,  Hardy,  Clarke,  Bridgetj  and  Hannah;  also 
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one  mole  ;  also  what  stock  she  is  in  possession  of;  also 
one  thoasand  dollars.  Also  it  is  my  desire  that  the  ne« 
groes  I  have  left  her  shall  work  on  the  tract  of  land  that 
I  gave  her  (or  the  support  of  her  and  her  children  ;  and 
if  the  negroes  don't  make  a  support,  rent  oat  the  land  and 
hire  out  the  negroes.  I  also  reserve  two  negroes  to  wait 
upon  her:  and  if  she  and  child  should  die  without  an}^ 
heir  they  sliall  come  into  the  old  stock  again.  Item : 
my  will  is,  that  all  the  residue  of  my  estate,  if  any,  afler 
taking  out  the  devisos  and  legacies  above  mentioned, 
shall  be  sold  and  the  debts  owing  to  me  collected,  and  if 
there  should  be  any  surplus  over  and  above  the  payment 
of  debts  and  expenses,  that  such  surplus  shall  be  equally 
divided  between  my  wiPe  and  all  my  children." 

The  bill  is  filed  by  the  executor  against  Mrs.  Simms, 
the  son  Benjamin,  Dew  and  wife,  and  (heir  child,  and  the 
other  residuary  legatees,  to  have  the  rights  of  those 
several  parties  declared.  It  is  staled  in  the  bill,  that  the 
testator  had  no  slaves  by  the  names  of  Aaron  or  Pike  ; 
but  that  he  had  two  by  the  names  of  Lamon  and  Pile, 
and  that  Lamon  was  the  child  of  (he  woman  Anaka,  be- 
queathed  to  Mrs.  Simms,  and  a  small  boy  at  the  making 
of  the  will.  It  appears  upon  the  will  and  pleadings,  that 
the  testator  professes  to  dispose  specially  of  forty  eight 
slaves  among  his  wife  and  children  ;  of  whom  Aaron  and 
Pite  are  two  :  That  he  had  in  fact  four  others,  who  are 
not  mentioned  in  the  will,  namely,  Lamon  and  Pite,  be- 
fore mentioned,  and  two  other  young  children,  born  re- 
cently before  the  making  of  (he  will.  He  had,  therefore, 
in  fact,  fifty  negroes,  when  he  made  the  will.  It  is  con- 
tended by  the  widow  and  the  son  Benjamin,  that  the  tes* 
tator  intended  to  give  to  the  former  the  boy  Lamon,  and 
to  the  latter  the  negro  Pile,  and  that  by  a  mistake  of  the 
writer  of  the  will — who  was  somewhat  deaf  and  did  not 
distinctly  hear  the  testator's  directions — the  name  of 
Aaron  was  written  for  Lrmwn,  and  that  of  Pike  for  Pitei 
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and  that  the  execator  states,  that  he  believes  such  to  be 
the  truth,  and  that  he  is  willing  to  dispose  of  those  two 
slaves  accordingly,  if  upon  the  construction  of  the  will  he 
is  authorised  to  do  so. 

B.  F.  MoorCf  for  the  plaintiff. 
Biggs,  for  the  defendants. 

RuFPiN,  C.  J.  It  is  extremely  probable  from  the  admis- 
sions of  the  parties  and  the  circumstances  of  the  case,  that 
the  alleged  mistake  really  took  place  in  writing  this  will ; 
and  the  Court  would  gladly  correct  it,  if  it  could  be  done 
consistently  with  the  law.  But  it  is  manifestly  impossible 
to  do  so  upon  the  basis  of  any  guide  furnished  by  the  will ; 
and,  therefore,  that,  if  done  at  all,  it  must  be  exclusively 
on  extrinsic  evidence  of  an  intention  to  give  a  negro,  who 
is  not  given  by  any  words  in  the  will.  That  would  in 
truth  be  to  strike  one  word  out  of  the  will,  and  insert 
another  in  the  place  of  it  by  parol  proof;  which  cannot 
be  done  without  introducing  a  multitude  of  mischiefs, 
with  which  the  private  hardship  and  inconvenience  sus- 
tained by  these  parties  can  bear  no  comparison.  It  has 
long  been  settled,  that  written  instruments,  whether  deeds 
or  wills,  are  to  be  construed  upon  their  own  terms.  At 
least,  there  must  be  enough  in  them,  in  respect  both  to  the 
person  to  take,  and  the  subject  to  pass,  to  enable  the 
ConflL  to  say  that  the  person  does  take,  and  the  thing  does 
pass  by  the  instrument  itself.  There  are,  indeed,  Cfises 
of  ambiguity  of  description,  in  which  r^ort  may  be  had 
to  evidence  in  aid  of  the  will;  for  example,  to  show  which' 
person  or  thing  is  meant,  when  there  is  in  the  will  a  su^ 
licient  description,  to  which  the  evidence  may  fit  the  per- 
son or  thing.  That  is  the  ca^e  when  two  things  or  per** 
sons  come  completely  within  the  description ;  as  two 
white  acres,  or  two  cousin  Johns.  So  it  is  also,  if  the 
person  or  thing  be  described  in  more  particulars  than  one» 
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some  of  which  are  true  and  some  false ;  then  if  enough 
remains,  after  rejecting  the  parts  that  prove  to  be  false, 
to  identify  the  donee  or  the  subject,  the  instrument  shall 
be  effectuated.  In  all  those  cases  there  is  upon  the 
face  of  the  will  no  ambiguity,  and  it  arises  only  when 
the  description  comes  to  be  applied ;  then  it  is  found 
that  there  is  an  uncertainty,  which  oi  two  persons  or 
things  was  meant,  which  are  within  the  words,  or 
whether  a  thing  or  person  was  meant  who  is  correct* 
/  \^  ly  described  in  some  particulars  but  not  in  others.  But, 
'  clearly,  if  a  will  describe  a  person  or  thing  by  many 

particulars  and  one  is  shown,  who  comes  up^to  the  de« 
scription  in  every  particular,  it  would  not  be  competent 
to  prove  by  witnesses,  that  the  testator  did  not  mean  that,, 
but  another,  though  the  latter  be  not  within  the  descrip- 
tion, and  to  give  efiect  to  the  will,  as  if  the  description 
were  altered  in  the  instrument  itself.  That  would  be  to 
make  the  will  upon  the  evidence.  So  in  like  manner^ 
when  the  will  fully  describes  a  person  or  thing,  whether 
by  many  or  few  particulars,  it  cannot  be  competent  to  re- 
.  ceive  such  evidence,  though  nothing  be  found  to  answer 
the  description  ;  for,  to  pass  another  thing,  or  to  pass  the 
thing  to  another  person,  than  that  described  in  the  will, 
would  be  to  give  operation  to  the  will  over  a  thing  or  in 
favor  of  a  person  not  mentioned  in  the  will  at  all — in 
effect,  to  fill  a  blank  in  it,  or  rather,  to  make  a  blank  by 
striking  out  and  then  filling  it  in  another  manner.  That 
caniibt  be  done  upon  any  safe  principle.  In  this  case  tUere 
are  two  terms  of  description,  and  two  only,  of  the  subject 
of  the  bequest  He  is  said  to  be  named  **  Aaron''  and  to 
be  a  **negro."^  The  latter  is  so  indefinite  as  to  designate 
BO  one  in  particular.  A  gift  of  eight  negroes  would,  in« 
deed,  be  good,  as  a  general  legacy  of  eight  slaves.  But 
the  present  is  a  specific  gift,  and  the  question  is,  who  are 
the  very  negroes  given.  In  such  a  case  the  term  "negro," 
designating  merely  the  status  personae,  cannot  be  con- 
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straed  to  be  a  gift  of  any  individual  negro,  and  therefore 
cannot  be  applied  to  one  by  evidence.    That,  then,  is  the 
case  of  a  description  by  a  single  particalar,  that  of  the 
name ;   and  there  is  no  negro  of  that  name.     One  would 
think,  that  there  is  but  one  principle  applicable  to  such  a 
case  ;  which  is,  that  the  gift  must  fail,  because  there  is 
nothing  for  it  to  operate  on     It  is  no  case  of  ambiguity.  It 
would  be,  if  there  were  two  Aarons ;  and,  then,  it  would 
be  admissible  to  show,  which  of  the  two  was  the  Aaron. 
But  the  attempt  is  to  prove,  that  the  testator  did  not  mean 
to  give  any  Aaron  at  all,  but  a  different  person  altogeth« 
er ;  namely,  Lamon.     There  is  an  old  case,  Beaumont  v. 
Fell^  2  Pr.  Wms.  140,  that  seems  to  go  far  to  support  the 
propositioni  if  it  be  law.     A  legacy  was  given  to  Cathe^ 
rine  Earnley,  and,  there  being  so  such  person,  it  was  de- 
creed to  Gertrude  Yardly^  upon  evidence  that  she  was  the 
person  intended,  and  that  the  testator  frequently  called  her 
by  the  nick-name  of  Gatty,  which  the  writer  of  the  will 
mistook  for  Katty.     It  is  to  be  observed,  in  the  first  place> 
that  the  roaster  of  the  Rolls  put  the  decision  upon  the 
right  to  receive  such  evidence  by  the  civil  law,  in  res- 
pect to  personal  legacies,  and  admitted,  in  terms,  that  it 
could  not  be  heard,  by  the  common  law  or  the  statute  of 
frauds,  as  to  a  devise  of  land  ;  because,  said  he,  a  devise 
must  be  in  writing,  '*and  there  would  be  no  writing  to  en- 
title Crertrude  Yardly^  had  this  been  a  devise  of  land  :*• 
That  admission  must  be  sufficient  at  this  day  to  destroy 
the  aothority  of  the  case,  as  a  decision  upon  the  con- 
struction of  the  will ;  since  it  is  certain,  that  now  the 
terms  of  a  bequest  can  no  more  be  altered  by  parol  than 
those  of  a  devise.     Then  it  is  to  be  observed,  that  the  re- 
port is  explicit,  that  the  judgment  was  put  upon  the 
ground,  that  there  was  no  writing  to  entitle  the  person 
to  whom  the  legacy  was  bequeathed  ;  and  therefore  she 
tGk)k  it  by  force  of  the  extrinsic  proof  entirely,  saving  on« 
ly  that  the  will  showed  that  the  testator  meant  to  give 
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it  to  some  person.  That  is  a  proposition,  opposed  to  every 
principle  for  the  construction  of  writings,  or  establishing 
their  superiority  in  the  scale  of  evidence  over  tho  testi- 
mony of  witnesses.  It  has  moreover,  not  been  followed 
by  any  similar  decision ;  but  there  have  been  many  di- 
rectly opposed  in  principle  to  it.  There  is,  indeed,  a  sia* 
gle  case  in  this  Country,  which,  upon  the  authority  of 
BeawnofU  v.  JPeU,  ruled  the  point  in  accordance  with  it* 
in  a  case  somewhat  like  that  before  the  Court.  A  per- 
son, owning  a  considerable  number  of  slaves,  bequeathed 
in  his  will  by  name  exactly  the  number  he  had,  and  among 
the  bequesls  there  was  one  of  fifteen  slaves  to  his  wife» 
and  two  of  the  number  were  designated  by  the  name  of 
Phillis^  whereas  the  testator  had  but  one  Phillis  and  he 
had  a  man,  Phillip^  not  mentioned  in  the  will.  It  was 
held,  that  the  wife  took  Phillip  in  the  place  of  one  of  the 
women  named  Phillis,  Tudor  v.  Terrell^  2  Dana.  Ken* 
lucky  Rep.  47.  That  case,  indeed,  differs  from  ours  in 
this,  that  here  there  were  two  negroes  in  number  more 
than  are  named  in  it ;  and  the  Court  in  Kentucky  great- 
ly relied  on  the  co  incidence  in  the  number.  Certainly, 
that  was  a  strong  circumstance,  if  one  person  or  subject 
can  be  substituted  for  another,  which  is  fully  described, 
to  show,  that  the  Court  could  in  that  case  probably  hit  on 
the  right  one,  to  be  substituted.  But  the  difficulty  is  to 
lay  down  any  principle,  on  which  the  terms  of  the  will 
can  be  thus  dealt  with,  and  one  description  ot  the  thing 
substituted  for  another.  The  Court  thinks  it  cannot  be 
done.  In  all  the  cases  hitherto  decided  in  this  State, 
there  was  enough,  on  the  face  of  the  will,  to  identify  the 
subject  after  leaving  out  every  part  of  the  description, 
which  was  inappropriate.  It  was  so  in  jPrpctor  v.  Poel, 
4  Dev.  370 ;  in  Simpson  v.  King,  1  Ire.  £q  11;  and  in 
Eringhaus  v.  Cartvorighu  8  Ire.  39  ;  in  the  latter  of  which 
cases  the  rule  is  stated  as  we  understand  it,  and  applied. 
And  as  understood  and  applied  there,  it  is  deduct  not 
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only  from  the  text  writers,  bat  from  judicial  determina* 
ttons  of  the  highest  respectability.  Thas  in  Thomas  v. 
Thomas^  6  T.  R.  6&1,  Lord  Kekton  said,  that  the  sense 
of  the  maxim,/a2ta  demonstratio  non  nocet  was,  that  the 
falsa  demonstratio  should  be  superadded  to  that  which 
was  sufficiently  certain  before;  for,  there  must  be  con- 
Stat  de  personaf  and  if  to  that  be  added  an  inapt  de- 
scription, it  will  avoid  the  devise.  Thus  in  Oroodtitle  v- 
Southern,  1  M.  &  S.  299,  it  was  held,  that  a  clause  '*of  alt 
my  farm  and  lands  called  Trognesfarm,  now  in  the  occu^ 
potion  of  A.  C."  passed  not  only  such  parts  of  Trognes 
farm  as  were  occupied  by  A.  C,  but  also  those  occupied 
by  other  persons ;  because  the  name  identified  it,  and 
the  will  gave  all  of  it,  and  those  general  terms  were  not 
to  be  cut  down  by  the  subsequent  inconsistent  description. 
But  in  Doe  v.  Oxender^  3  Taun.  147,  and  The  v.  Chichister^ 
4  Dow.^P.  C.  65,  it  was  held,  that  a  devise  of  ''my  es« 
iate  of  Ashton,"  or  *'my  estate  at  Ashton*'  could  not  be 
extended  by  evidence  so  as  to  take,  in  addition  to  lands  in 
Ashton,  lands  in  an  adjoining  parish.  In  a  more  recent 
case,  which,  indeed,  is  in  point  with  the  present,  that  doc* 
trine  was  solemnly  re^affirmed.  A  testator  devised  *'  all 
my  real  estates  whatsoever,  situtate  in  the  county  of 
Limerick  in  the  city  of  Limerick."  He  had  a  small  real 
estate  in  the  City,  but  none  in  the  County,  of  Limerick. 
He,  however,  had  other  real  estates  in  thr  County  of 
Glare ;  and  the  question  was,  whether  it  could  be  shown 
by  parol  that  the  testator  intended  to  dispose  of  the  lands 
in  Clare,  and  that  the  County  of  ^'Limerick''  had  been  by 
mistake  written  (or  the  County  of  Clare.''  It  was  held 
by  the  Vice  Chancellor,  that  it  was  competent  to  hear 
the  evidence,  and  an  issue  was  ordered  to  be  tried  at  law. 
But  npon  an  appeal,  the  Lord  Chancellor,  assisted  by 
Chief-Jnstice  Timdal  and  Chief  Baron  Lykdhurst,  rovers* 
ed  the  decision,  upon  the  ground,  that  it  was  not  a  case 
of  latent  ambiguity,  because  there  were  in  the  will  no 
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words  describing  lands  to  which  the  parol  evidence  could 
be  applied  so  as  to  embrace  within  it  the  lands  in  Clare. 
Miller  V.  Travers,  8  Bing.  241.  The  opinion  was  given 
by  Chief  Justice  Tinoal  and  is  a  very  able  one,  discussing' 
both  the  principle  and  the  cases,  and  the  result  was  con* 
curred  in  by  all  three  of  the  Judges.  For  the  same  rea* 
son  it  is  impossible,  without  contradicting  the  will,  to 
make  ''Aaron"  mean  "Lamon,"  there  being  no  other  des- 
cription but  the  name  ;  unless,  indeed,  it  could  be  shown, 
that  Lamon  was  sometimes  called  Aaron^  so  as  to  bo 
known  by  both  names — which  is  not  pretended  ;  and  so, 
likewise,  as  to  Pike  and  Pitt, 

The  Court,  thereFore,  holds,  that  the  slaves  Lamon  and 
Pite  are  not  specially  disponed  of  in  the  will,  but,  with  the 
two  others  not  named,  fall  into  the  residue. 

Two  points  are  made  upon  the  dispositions  in  favor  of 
Mrs.  Dew  ;  which  are  first,  whether  the  dispositions  are 
to  the  separate  use  of  the  wife  ;  and  secondly,  whether 
the  gift  is  exclusively  to  Mrs.  Dew  or  to  her  and  her  chil* 
dren.  Upon  the  first,  the  Court  is  of  opinion  in  the  nega* 
live.  It  may  be  inferred  from  the  will,  that  the  testator 
had  not  much  confidence  in  the  prudence  or  capacity  of 
Dew  for  managing  the  property,  and  that  he  bad  a  vagae 
purpose  not  to  trust  the  property  in  his  hands,  but  secure 
it  in  some  way  for  bis  daughter.  But  there  is  not  enough 
in  the  will  to  amount  to  the  plain  exclusion  of  the  bus- 
band,  which  the  law  requires,  before  he  can  be  deprived 
of  his  marital  rights.  RudisUl  v.  Watson^  2  Ire.  Eq.  4ao. 
The  Court  likewise  holds,  that  the  children  took  no  estate 
under  the  will.  The  words  of  gift  respect  the  wife  alone» 
as  the  sole  donee*  It  is  true,  the  testator  says  be  wishes 
the  land  rented  and  the  negroes  hired,  if  they  do  not  make 
a  support ;  but  if  they  can,  he  wishes  the  negroes  to  work 
OD  the  land  ''for  the  support  of  her,  the  daughter,  and  her 
children."  But,  if  the  negroes  should  be  hired  and  the 
land  rented,  he  does  not  give  the  proceeds  to  the  daughter 
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and  her  children,  for  division  between  them ;  but  they 
go,  as  arising  from  the  mother's  land  and  negroes,  to  her. 
The  words,  «*for  the  support  of  her  and  her  children,''  un- 
der those  circumstances,  express  only  what  the  testator 
supposed  would  be  the  appropriation  of  the  profits  of  the 
estate  by  the  mother,  and  were  not  intended  to  defeat  or 
in  any  degree  to  transfer  the  estates  and  money,  just  given 
to  the  daughter,  from  her  to  her  children. 

The^lefendanU,  Dew  and  wife,  set  up  a  claim  to  Lamon  "^^ 
and  Pite  under  the  reservation  of  two  negroes  to  wait  on 
her— suggesting  that  the  two  thus  reserved  are  those  two 
and  that  for  that  reason  they  were  not  mentioned  by  nam^ 
in  the  will.  But  it  is  clear,  that  the  negroes  thus  reserved 
are  two  of  those  just  before  specially  bequeathed  to  Mrs, 
Dew,  and  are  excepted  out  of  the  direction  for  hiring  out 
the  negroes,  because  they  would,  at  all  events,  be  needed 
by  her  as  domestic  servants. 

Per  Curiam*  Declared  accordingly. 


JOHN  WARD  &  AL.  vs,  WILLIAM  D.  JOftES. 

Where  a  devUa  of  land  Jn  a  will  made  since  the  Act  of  1784,  Rev.  Sui.  Ch 
1S2,  Sec.  10,  and  Ch.  93,  Sec.  1,  ia  to  A.  for  life  and  should  he  have  law- 
M  iaeae  then  to  be  equally  divided  between  his  Jawful  issue,  but  shoald  h* 
not  have  lawral  issue,  then  over,  ^c.  Held  that  A.  took  only  a  life  estate  Ui 
the  laud. 

The  case  of  Bosi  v.  Totru,  4  Dev.  376,  Swain  v.  Ratcoe,  3  Ired.  201,  AlUm 
▼.  Pai9,  4  Dev.  Sl  fiat.  77.  Jonetr.  Speight,  1  Car.  L.  Rep  544,  Zollieof. 
fer  V.  ZoUic^ffer,  4.  Dev.  &  Bat.  438  and  Clapp  ▼.  FogUman,  1  Dev.  4 
Bat«  Eq.  466,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Warren 
County,  at  the  Fall  Term  1848. 
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The  bill  is  filed  For  an  account  of  the  estate  of  John  L. 
Ward.  The  defendant,  vrho  is  the  administrator  of  the 
said  John  L.  Ward,  with  the  will  annexed,  submits  to  an 
acconnt.  The  only  question,  about  which  the  parties 
differ,  is,  whether  by  the  will  of  Benjamin  Ward,  the  said 
John  L  Ward  was  entitled  to  an  estate  in  fee  simple, 
or  to  an  estate  for  life  in  the  tract  of  land  on  which  he 
lived. 

By  one  clause  of  the  will  of  the  said  Benjamin,  he  de* 
vises  and  Tieqteathes  as  follows :  **To  my  son  Benjamin, 
and,  should  he  marry,  to  his  wife,  I  lend  during  his  or  her 
life,  all  my  land  on  the  North  side  of  Shocco  Greek;  al* 
80,1  lend  to  him  and  his  wifef  should  he  marry,  my  ne» 
groes,  Abraham  &c.  during  both  their  lives,  and  when 
they  are  both  dead  to  be  equally  divided  between  their 
Ifiwful  issue.  But  if  he  dies  first  and  without  lawful  is- 
sue, then  aAer  his  wife's  death,  the  negroes,  together  with 
the  land,  before  lent  to  him  and  her,  to  be  all  sold  on 
twelve  months  credit  on  bond  with  good  security,  and  the 
money  arising  from  the  sale,  when  paid,  I  order  to  be 
equally  divided  between  his  brother  John  L.  Ward,  his 
ftisters  by  his  own  mother,  also  allowing  one  share  to  be 
equally  divided  between  all  his  brother  Richard  Ward's 
children,  or  such  of  them  as  may  be  then  alive." 

And  by  the  next  clause :  "To  my  son  John  L.  WerJ 
and  to  his  wife,  should  he  marry,  1  lend  for  both  their 
lives  the  tract  of  land  in  Warren  County,  on  which  be 
now  lives,  bounded  as  follows  &c.''  **I  also  lend  to  my 
said  son  John  L.  Ward  and,  should  he  marry,  to  his  wife 
during  both  their  lives,  my  two  negroes,  Phillis,  &c ;  and 
when  he  and  his  wife  both  die,  then  the  said  negroes,  and 
the  land,  before  mentioned  to  be  lent  to  him  and  his  wife,  I 
hereby  order  to  be  sold  to  the  highest  bidder  on  twelve 
months  credit,  taking  bond  and  good  security,  and  the 
money,  arising  from. the  sale,  to  be  divided  in  the  same 
manner,  as  I  have  directed  in  the  same  case,  respecting 
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the  division  of  the  money,  arising  From  the  sale  of  my  son 
Benjair.in's  estate.  But  this  sale  and  division  net  to  take 
place,  should  my  said  son  leave  lawful  issue.  In  that 
Case,  I  would  have  the  same  method  observed,  as  I  have 
above  directed,  m  respect  to  Benjamin's  issue." 

The  will  was  made  in  October  1786.  After  the  death 
of  the  testator,  John  L.  Ward  married  and  had  several 
children,  who  survived  him.  He  died  in  1836  leaving  a 
will.  The  defendant  is  the  administrator  with  the  wilt 
f  ti  lexed,  and  the  plaintiffs  are  the  children  of  Mary  Ward, 
who  was  a  daughter  of  the  said  John  L.  Ward. 

TF.  H,  HayiDoodf  for  the  plaintiff* 
j?«  F.  Moore,  for  the  defendant* 

Pearson,  J.  The  devise  is,  in  eifect,  to  John  L.  Ward 
for  life  and  should  he  leave  lawful  issue,  then  the  negroes 
and  land  to  be  equally  divided  between  his  lawful  issue  x 
but  should  he  not  leave  lawful  issue,  then  the  negroes  and 
land  to  be  sold  and  divided  &c. 

The  effect  of  the  words  *Ho  he  equally  divided**  in  a  de- 
vise of  land,  made  before  the  year  1784,  to  one  for  life  and 
after  his  death  to  be  divided  between  his  lawful  issue  and 
for  want  of  such  issue  then  over,  is  very  ably  discussed 
by  Judge  Danibl  in  the  case  of  Ross  v.  TomSf  4  Dev.  376, 
and  the  Court  decided,  that  the  words  do  not  prevent  the 
application  of  the  rule  in  Shelly's  case,  but  that  the  first 
taker  had  an  estate  tail,  which  by  the  Act  of  1784,  is  con« 
verted  into  a  fee  simple. 

The  will  in  the  case  under  consideration  was  made  in 
the  year  1788,  and  unless  the  acts  of  1784.  Ch.  204,  Rev. 
Stat.  632,  and  Ch.  204,  Sec.  5,  Rev.  Stat.  287,  alter  the 
law.  it  is  clear,  that  John  L.  Ward  took  an  estate  tail, 
which  by  act  of  1784  Oh*  204,  Sec.  5,  was  converted  into 
a  fee  simple.  We  think  the  acts  of  1784  do  alter  the  law^ 
and  that  tn  all  devises  of  land,  made  since  that  time  tb# 
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vfords  **to  be  equally  divided^*  prevent  the  application  of 
the  rule  in  Shelly's  case,  and  that  the  first  taker  has  bat 
an  estate  for  life. 

« 

The  act  of  1784,  Ch.  204.  Sec  12,  provides  that  a  devi* 
se  of  land  shall  be  held  to  be  a  devise  in  fee  simple^  an« 
less  sach  devise  shall  in  plain  and  express  words  show, 
that  the  testator  intended  to  convey  an  estate  of  less 
dignity. 

In  the  case  of  Rossv.  Toms^  which  was  a  devise  of  land, 
the  reason  why  the  w*ords  **to  be  equally  divided^  were 
not  allowed  to  prevent  the  application  of  **the  rule."  and 
confine  the  first  taker  to  a  life  estate,  was  that  the  main 
intent  of  the  testator  would  be  thereby  defeated.  In  the 
language  of  Judge  Damiel.  ''two  intents  are  manifest, 
one  that  the  daughter  should  have  only  a  life  estate : 
the  other  that  the  remainder  over  should  not  take  effect, 
so  long  as  any  of  her  issue  remained.  The  latter  must 
be  presumed  to  be  the  main  intent  and  paramount  pnr^ 
pose  of  the  testator.  This  main  intent  cannot  be  effect* 
ed  by  giving  the  daughter  a  life  estate,  and  making  her 
children  take  by  purchase,  because,  there  being  no  luords 
^inheritance  added  to  the  estate  of  the  latter,  they  would 
4ake  at  that  time — viz — 1777,  only  a  life  estate,  and  af- 
ter the  death  of  either  his  or  her  share  would  go  over. 
The  testator  intendedi  that  on  the  failure  of  the  issue  of 
bis  daughter,  and  only  on  that  event,  his  estate  should  go 
over."  To  efiect  the  main  intent  the  daughter  w*as  held 
to  take  an  estate  tail.  If  there  had  been  words  of  inherit 
iancet  by  which  her  children  could  take  estates  in  fee  sim* 
pie,  both  intents  would  have  been  eflected,  and  she 
would  have  taken  but  an  estate  for  life.  In  the  case  on* 
der  eonsideration,  the  will  was  made  in  1788,  and  the  act 
of  1784,  above  cited,  supplies  the  words  of  inheritance,  so 
that  there  is  no  reason  why  the  particular  intent  should 
be  made  to  give  way.    Both  intents  can  be  eflected. 

So  in  the  case  of  Coe  v.  WrigJtt.  decided  in  the  house 
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of  Lords,  the  decision  is  expressly  put  upon  the  the  ground* 
that  the  main  intent  could  be  effected  by  giving  the  first 
taker  an  estate  tail,  and  it  is  admitted  that  but  for  this^ 
the  words  *'to  be  equally  divided"  would  have  had  theef* 
feet  of  making  the  children  take  by  purchase,  and  the 
first  taker  would  have  had  but  a  life  estate.  This  is  the 
case  upon  which  the  decision  of  Ross  v.  Toms  is  founded, 
and  both  are  put  expressly  upon  the  reason,  tha,t  the  par- 
ticular intent — to  give  the  first  taker  an  estate  for  life 
only — must  give  way  in  order  to  effect  the  main  intent. 
As  that  reason  does  not  apply  to  the  present  case,  those 
cases,  instead  of  being  authorities  against,  are  authori* 
ties  for,  holding,  that  since  the  act  of  1784,  in  devises  if> 
one  for  life — and  then  to  be  equally  divided  between  the 
issue,  and,  for  want  of  issue,  over,  the  first  taker  has  an  wh 
tate  for  life,  and  his  children  estates  in  fee,  as  tenants  ia 
common  by  purchase,  and  so  both  intents  are  effected. 

This  result  is  not  only  sustained  by  the  authorities,  but 
it  must  be  so  upon  principle.  The  rule  in  Shell/s  ease 
only  applies,  when  the  same  persons  will  take  the  samo' 
•state,  whether  they  take  by  descent  or  purchase ;  ia 
which  case,  they  are  made  to  take  by  descent,  it  being 
more  favorable  to  dower,  to  the  feudal  incidents  of  seig- 
Dories,  and  to  the  rights  of  creditors,  that  the  first  taker 
sheuld  have  an  estate  of  inheritance ;  but  when  the  per* 
sons  taking  by  purchase  would  be  different,  or  have  dif-- 
ferent  estates,  than  they  would  take  by  descent  from  the 
first  taker,  the  rule  does  not  apply,  and  the  first  taker  ia 
confined  to  an  estate  for  life,  and  the  heirs,  heirs  of  the 
body,  or  issue  in  wills,  take  as  purchasers. 

The  words»  *Ho  be  equally  divided  between  the  issne,*^ 
take  in  different  persons^  than  simply  the  word,  ^^issue," 
used  as  a  word  of  descent.  For,  in  the  latter  case»  the 
person  or  persons  to  take  would  be  ascertained  by  the 
rules  of  descent — there  would  be  representation — and  the 
taking  would  be  per  stirpes;  while  in  the  former,  the 
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rules  of  descent  would  have  do  application,  and  there 
must  be  an  equal  division  per  capita.  Hence,  the  use  of 
these  words  prevents  the  application  of  ^Hhe  rule/'  and 
the  first  taker  has  but  an  estate  for  life,  except  in  cases 
where  there  is  some  paramount  intent,  which  would  be 
defeated,  unless  the  first  taker  be  entitled  to  an  estate  of 
inheritance. 

The  Act  of  1 784,  cb.  204,  5,  Rev.  St.  258«  by  which  es- 
tates tail  are  converted  into  estates  in  fee  simple,  has  also 
an  important  bearing  upon  this  question.  In  a  bequest  of 
chattels  to  one  for  life,  and  at  his  death  to  his  issue,  and 
for  want  of  issue,  then  over,  the  first  taker  has  the  abso- 
lute estate,  it  being  a  general  rule,  that  words,  which  in 
a  deviso  of  land  would  give  an  estate  tail,  in  a  bequest  of 
chattels  gives  the  absolue  estate.  But  the  words,  *Ho  be 
equally  divided  between  tbe  issue,"  make  an  exception  to 
the  general  rule ;  it  being  inferred  from  these  words,  that 
the  testator  could  not  intend,  that  the  issue  should  take 
as  issue;  but  that  they  should  take  distributively,  as  pur 
chasers,  so  as  to  give  the  first  taker  an  estate  for  life,  and 
then  to  the  issue  as  tenants  in  common.  Swaia  v.  Rascoe^ 
3  Ire.  ^Oh  Alleu  v.  Pass,  4  Dev.  &  Bat.  77.  This  is  the 
settled  law  as  to  the  bequest  of  chattels,  which  cannot  be 
entailed,  and  in  reference  to  which,  words,  that  give  an 
estate  tail,  pass  the  interest,  so  as  to  leave  nothing  to  be 
limited  over  as  a  remainder.  But  in  England,  and  in  this 
State  before  1764,  after  an  estate  tail  in  land, a  remainder 
xbight  be  limited  i  hence  the  san^e  words,  which  in  a  be* 
quest  of  chattels  gives  an  absolute  title,  in  a  devise  of 
land  give  only  an  estate  tail ;  but  since  the  Act  of  1784^ 
lands  cannot  be  entailed,  and  the  words,  \irhich  before 
gave  but  an  estate  tail,  after  that  gave  an  estate  in  fee 
simple,  or  the  absolute  estate  ;  so  that  now,  the  same 
words  give  an  absolute  estate  in  land,  that  would  give  an 
absolute  estate  in  chattels,  and  a  remainder  cannot  be 
limited  in  either  land  or  chattels,  after  what  would  for^ 
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merly  have  been  an  estate  tail.  The  effect  of  the  Act  of 
1784,  therefore,  has  been  to  put  land  upon  the  same  foot- 
ing with  chattels,  and  the  same  rule  is  applicable  to  both« 
So  in  a  bequest  of  chattels,  the  words,  ''without  leaving 
issue,'*  are  construed  to  mean  "without  leaving  issue  living 
at  the  death  of  the  fir^t  taker,"  in  order  to  support  a  be- 
quest over,  which  could  not  be  good  as  a  remainder  and 
would  otherwise  be  too  remote,  as  an  executory  bequest ; 
whereas,  the  same  words,  in  a  devise  of  land,  did  not  re- 
ceive  that  construction,  because  the  devise  over  was  good 
as  a  remainder,  but  since  the  Act  of  1784,  there  cannot 
be  an  estate  tail  in  land,  and  the  devise  over  would  not 
be  good  as  a  remainder,  and  to  support  it,  as  an  executory 
devise,  the  construction  put  on  the  words,  ^'without  leav- 
ing issue,"  is  now  the  same  in  a  devise  of  land,  as  in  a 
bequest  of  chattels,  because  the  same  necessity  exists  for 
such  a  construction,  in  order  to  give  effect  to  the  limita* 
lion  oven  Jones  v.  Speight f  1  Car.  Law  Rep.  544.  Zol- 
licoffer  v.  ZoUicoffer,  4  Dev.  &  Bat.  433.  Clapp  v  Fogla- 
man,  1  Dev  &  Bat.  Eq.  4G6. 

Our  conclusion,  therefore,  is,  that  the  operation  of  the 
Act  of  1784,  ch.  204,  sec.  5,  and  sec.  12,  is  to  give  to  the 
words,  "to  be  equally  divided  between  the  issue,"  the  ef- 
fect of  preventing  the  first  taker  from  having  the  absolute 
estate,  and  of  giving  him  an  estate  for  life,  and  then  to  thcb 
issue  distributively,  as  tenants  in  common  by  purchase,  in 
a  devise  of  land,  in  the  same  way  as  these  words  do  in  a 
bequest  of  chattels,  and  that  where  the  words,  ''if  ho. 
should  die  without  leaving  issue,  then  over,"  &c.,  are 
added,  as  in  this  case,  such  a  limitation  over  would  be 
supported  in  reference  to  the  land  as  an  executory  devise^ 
as  it  is  in  reference  to  chattels  as  an  executory  bequest. 

We  consider  it  fortunate,  that  there  is  now  this  uni- 
formity, and  that  the  same  rule  is  applicable  to  land  and 
chattels]  for,  although  the  same  words  in  the  same  in- 
strument must  sometimes  have  a  different  meaning  put 
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upon  them,  when  the  subjects  are  diSerent^  yet,  as  the  iQ- 
fent  IS  always  the  same,  it  is  a  matter  of  regret,  when  by 
the  rales  of  law  a  diflerent  meaning  has  to  be  pat  on  the 
same  words,  for  the  intent  is  obviously  violated,  in  re- 
ference to  one  subject  or  the  other. 

It  must  be  declared  that  the  testator,  John  L.  Ward, 
had  a  life  estate  only  in  the  land  mentioned  in  the  plead* 
ings. 

,p£R  CuBiAM.  Declared  aeeordingly. 


EDWARD  GRAHAM  &.  AL.  V9.  GEORGE  LITTLE  4*  AL. 

When  a  tertator  directed  that  hia  exeentora  ahoald  aall  any  part  of  hii  real 
aetata  wbanaver  they  may  thiok  proper  to  do  ao  ■*  witboat  any  order  or 
decree  of  the  Court.**  Held  that  tb'ia  real  estate,  not  beiog  chained  with 
the  payment  of  debts  nor  being  directed  to  be  applied  in  that  way,  it  coald 
Bot  be  ao  subjected.  In  exoneration  of  the  personal  estate,  bat  could  onl^ 
be  raaortad  to,  after  the  azhaustion  of  the  penoaal  aetata,  for  the  pnipoaa 
of  diaehaif  inf  the  dabla. 

The  case  oi  RobardM  ▼.  Worikmn^  3.  Dot.  Eq.  103  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Wake 
County,  at  the  Fall  Term  1848. 

William  P.  Little  made  his  will  on  the  2nd  of  March 
1327  and  therein  made  the  following  disposition:  '*In  the 
first  place,  I  give  to  my  wife  Ann,  all  the  negroes  which 
came  by  her  and  all  their  );>ast  as  well  as  future  increase. 
Secondly,  I  lend  to  my  wife  during  her  natural  life  all  the 
residue  of  my  estate,  real  and  personal.  Thirdly,  at  the 
death  of  my  wife  I  give  to  all  my  children,  who  may  be 
then  living,  an  equal  part  of  the  residue  of  my  estatCi  both 
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real  and  personal ;  and  in  case  any  of  them  should  die 
previously,  leaving  issue,  I  wish  said  issue  to  have  the 
portion  which  their  parent  would  have  drawn,  if  living : 
due  regard  being  had  to  such  as  may  have  received  any 
advances  either  from  me  or  their  mother  at  any  time  pre- 
vious  to  her  death  out  of  my  estate.  I  appoint  my  wife 
Ann  and  my  sons,  Thomas  P.  Little  and  George  Little^  ia 
all  of  whom  I  have  the  most  unlimited  confideneet 
my  executrix  and  executors  ;  and  tfaey  are  hereby  vested 
with  full  power  to  sell  any  part  of  my  estate,  either  real 
or  personal,  whenever  they  may  think  proper  to  do  so» 
without  any  order  or  decree  of  any  Coart.  Lastly,  it  is 
my  will  and  desire,  that  if  any  of  my  children  die  with- 
out  issue  or  under  age.  in  either  case  their  portion  to  go 
to  my  surviving  children,  and  to  the  issue  of  such  as  may 
have  died  leaving  issue  in  the  same  proportion  the.r 
parent  would  draw  if  living." 

The  testator  died  in  the  Spring  of  1839,  and  in  August 
following,  the  will  was  proved  and  Mrs.  Little  and  Thom« 
as  P.  Little  qualified  as  executors.  The  testator  left  sev* 
en  children,  of  whom  one  was  Minerva,  who  intermarried 
with  Hamilton  C.  Graham  and  had  issue  three  children* 
and  then  both  she  and  her  husband  died  in  the  life  time 
of  Mrs.  Little,  leaving  their  said  children  surviving,  who 
are  infants  and  are  the  plaintiffs  in  this  suit.  In  1845 
Mrs.  Little  died«  having  made  her  will  and  appointed  her 
son  Thomas  P.  the  executori  and  he  proved  the  will. 

The  bill  was  filed  in  September  1847  against  Thomas 
P.  Little,  George  Little,  and  the  other  children  of  the  tes- 
tator, William  P.  Little,  and  states,  that  the  testator  left 
a  large  personal  and  real  estate,  and  that  the  latter  con- 
sisted of  land  in  this  State  and  Tennessee  and  elsewhere ; 
and  that  the  executors  sold  large  quantities  of  valuable 
land  and  appropriated  the  proceeds  to  their  own  use  or 
misapplied  them  in  the  payment  of  debts  of  the  testator* 
as  they  say,  instead  of  his  discharging  the  debts  out  of 
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the  personal  estate,  as  they  shoald  have  done.  The 
prayer  is  for  a  discovery  of  the  personal  and  real  estates 
and  especially  of  such  parts  of  the  latter  as  were  sold, 
and  an  account  of  the  proceeds  and  also  of  the  residue  of 
the  personalty,  and  that  the  plaintiffs  may  be  declared  to 
be  entitled,  as  representing  their  mother,  to  one  seventh 
part  of  the  residue  of  the  personalty  after  the  payment  of 
the  debts  and  the  charges  of  administration  and  the  like 
share  of  the  prices  of  the  land  sold  and  the  profits  there« 
of  and  that  the  same  be  decreed  to  be  paid  to  them,  and 
also  that  partition  be  made  of  the  land  remaining  unsold* 
9^0  that  one  seventh  part  thereof  in  value  should  be  allot- 
ted to  the  plaintilTs. 

The  answers  of  the  executors  state,  that  the  testator 
WAS  largely  indebted  when  he  died,  and  also  when  he 
made  his  will,  and  have  annexed  to  them  an  account  of 
debts  and  charges  paid  to  an  amount  exceeding  S2!>,(S0O  : 
that  there  were  about  60  or  70  slaves,  and  that  a  con* 
siderable  number  of  them  were  sold  for  the  purpose  of 
raising  money  to  be  applied  to  the  discharge  of  the  dobtsf 
arid  that  it  would  have  required  all  of  ihem,  or  nearly  aTl 
of  tlirm,  including  those  bequeathed  specially  and  abso- 
lutely 10  Mrs.  Little,  to  satisfy  all  the  debts:  and  thafr 
uikNt  those  circumstances,  it  was  thought  most  proper  to 
sell  such  parts  of  the  land  as  were  unproductive  and  thus 
save  some  of  the  slaves  (which  were  productive  and  in- 
creasing) by  applying  such  parts  of  the  proceeds  of  the 
land,  as  were  requisite  for  that  purpose,  to  the  discharge 
of  the  debts.  The  answers  state,  that  the  testator  left 
21,700  acres  of  land,  consisting  of  various  tracts,  of  which 
a  schedule  is  annexed,  and  that,  thereof,  particular  parts, 
mentioned  in  a  schedule,  had  at  different  times  been  sold 
for  the  aggregate  amount  of  $23,890  51;  and  they  in- 
.nst,  that  the  same  was  under  the  will  subject  to  the  pay- 
ment of  the  testHtor^s  debts  in  exoneraXion  of  the  specific 
legticy  to  Mrs.  Little,  or  at  all  events  that  it  was  so  sub- 
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ject  to  the  discretion  of  th«  executors.  The  answers  also 
state  certain  advancements  made  to  the  children  respec* 
tively. 

W,  H,  Haywood^  for  the  plaintiffs. 
J.  H,  Bryan f  for  the  defendants. 

RuFFiN,  C.  J.  The  plaintiffs  are  entitled  to  partition  of 
the  ansold  land  specificall}',  or  that  it  should  be  sold  by 
the  executors  or  under  the  direction  of  the  Court,  for  that 
purpose,  as  may  be  for  the  interest  of  the  parties.  There 
must  also  be  the  usual  order  for  an  Biiquiry»  as  to  the 
debts  and  administration  of  the  personal  estate ;  and  a 
further  enquiry  as  to  the  land  sold  by  the  executors  and 
its  produce,  and  how  the  same  has  been  disposed  of  or 
invested  and  the  interest  thereon  or  profits  made  since 
the  death  of  Mrs.  Little,  the  tenant  for  life.  Those  are 
orders  so  much  of  source,  as  to  call  for  no  observations 
in  themselves.  But  the  parties,  entertaining  difierent 
views  respecting  the  duty  or  power  of  the  executors  to 
apply  the  proceeds  of  the  real  estate  to  the  debts,  .hav0 
asked  a  declaration  of  the  opinion  of  the  Court  on  that 
point  as  a  guide  to  the  master. 

It  is  highly  probable,  that  the  rule  of  law  requires  a 
decision  of  the  question  made,  that  is  opposed  to  the  in* 
tention  of  the  testator — not  that  expressed,  but  that  en- 
tertained by  him.  From  the  amount  of  the  debts,  wbich 
now  appear,  it  is  natural  to  suppose  the  testator  must 
have  expected  it  would  be  necessary  to  sell  a  considera- 
ble portion  of  the  estate,  of  son^e  kind ;  and  from  the  vat« 
ue  of  the  slaves  compared  with  the  debts,  the  necessities 
of  his  wife  and  family,  and  the  direction  for  the  sale  of 
any  parts  of  his  estate  at  the  discretion  of  the  executors, 
one  conjectures  with  some  confidence,  that  the  testator 
would  prefer,  and  probably  thought  he  had  provided,  that 
the  executors  should  or  might  sell  land  for  the  payment 
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of  his  debts—- especially  as  the  only  absolute  immediate 
gift  was  to  Mrs.  Little,  to  whom  the  whole  estate  was 
given  for  life,  and  who  was  mother  of  all  the  childreot 
and,  as  he  supposed,  would  care  equally  for  them.  Bat 
one  can  only  make  conjectures  upon  those  subjects,  found- 
ed on  what  most  men  would  be  supposed  to  have  intend- 
ed under  such  circumstances,  for  there  is  nothing  in  the  will 
to  say,  that  the  testator  bad  such  intention.  He  does  not 
mention  that  he  owed  a  single  dollar,  much  less  direct 
the  payment  of  debts  out  of  any  particular  fund.  Con- 
sequently the  debts  must  be  paid  by  the  personal  and  real 
estates,  in  the  order  prescribed  by  law  ;  that  is,  by  the 
personal  estate  as  the  primary  fund,  and  by  the  realty 
for  the  deficiency.  It  is  true,  the  land  is  devised  in  mass, 
with  the  residue  of  the  personalty.  But  that  does  not 
alter  the  rule  of  law.  For,  every  devise  is  specific ;  and 
the  case  is  the  same,  as  if  the  testator  had,  in  one  clause 
devised  all  his  land  to  his  wife  for  life  and  then  to  his 
children,  and  in  a  subsequent  clause  bequeathed  the 
Vesidue  of  his  personalty ;  in  which  case,  the  residue 
would  be  applicable  to  the  debts  in  the  first  place,  and 
then  specific  legacies,  and,  lastl}*,  the  land  would  make 
up  the  deficiency.  It  was  stated  in  Robards  v.  WortJiam^ 
2  Dev.  Eq.  103,  as  the  result  of  the  cases,  that,  even  when 
the  land  is  devised  to  the  heir,  he  holds,  as  devisee,  ex« 
empt  from  debts,  until  all  the  personalty  is  exhausted,  un- 
less the  devise  be  to  sell  for  payment  of  debts  or  there  be 
a  charge  of  debts  on  the  land,  in  such  terms  as  Xo  exon- 
erate the  personalty  or  a  part  of  it  and  place  the  land  in 
front.  There  is  nothing  of  that  kind  here;  and,  there- 
fore, though  the  executors  might  sell  land,  they  could  not 
apply  the  money  to  the  debts,  to  the  prejudice  of  the  de« 
visees.  It  might  have  made  no  difference  to  the  parties, 
if  Mrs.  Little  had  died  intestate,  as  the  personalty  saved 
to  her  by  the  land  would  have  gone  to  those  who  owned 
the  land  and  in  the  same  proportions.    That,  however,  it 
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is  said,  is  changed  by  her  will ;  and  therefore  the  plain- 
tiffs claim  their  share  of  the  land  itself  or  its  prodace«  If 
it  be  askedy  why,  if  the  produce  of  the  land  be  not  appli* 
cable  to  the  debts,  the  testator  should  have  authorised  a 
sale  at  all,  the  answer  is,  that  he  may  have  thought  it 
would  be  best  for  his  family  and  especially  for  his  wife, 
that  land,  which  was  unproductive  of  present  income,  or 
not,  in  the  judgment  of  the  executors,  likely  to  rise  in 
value,  should  be  sold  and  the  money  invested  so  as  to  se- 
cure to  the  several  devisees  the  same  benefit  they  had  in 
the  land ;  that  is,  the  interest  to  accrue  to  the  wife  for 
life  and  the  capital  to  go  over  upon  her  death  to  the  chil-> 
dren.  For  the  effect  of  a  devise  to  one  for  life,  with  re« 
mainder  in  fee,  with  power  to  the  tenant  for  life,  alone  or 
with  others,  to  sell,  but  without  any  disposition  of  the 
money,  must  be,  that  the  money  goes,  in  place  of  the  land, 
to  those  who  would  have  had  the  land  itself  and  in  the 
same  proportions  and  extent  of  interest.  Therefore,'  it 
must  be  declared,  that  the  land  given  in  the  will  was  not 
charged  with  the  payment  of  any  part  of  the  testator^s 
debts  in  exoneration  of  his  personal  estate,  and  that  the 
produce  of  the  land  sold  by  the  executors  was' not  appli- 
cable by  them  to  the  debts* 

Pkb  Curiam.  Declared  accordingly* 
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A  ifaoiioD  to  remove  or  discharge  a  aequestration  does  not  stand  upon  the  foot- 
log  of  a  motion  to  dissolve  an  iojonction,  in'  the  ordinary  ease  of  aa  injane- 
tion  to  itay  azecution  npon  a  judgment  at  law.  The  Court,  baviaf  at- 
cpred  the  ftind,  will  k#ep  it  secured,  pending  the  litigation,  unless  the  ap* 
plication  was  iroproyidently  granted,  or  unless,  upon  the  coming  in  of  tbo 
answeri  it  appears,  takipg  the  whole  together,  that  the  claim  of  the  plain- 
tilTwas  nnfonnded)  or  the  security  unnecessary. 

AUbottgb  a  Court  of  Equity  will  not  adjudieaU  upon  a  legal  title,  yet  it  will 
t^ka  liotiea  of  what  is  necessary  to  constitute  a  yalid  legal  title,  when  ils 
aid  is  asked  for,  upon  the  ground  of  the  legal  title,  and  will  require  that  the 
party  sdould  come  forward  with  fairness  and  shew  a  title,  which,  prima 
facie,  is  a  good  one. 

Prima  fatte^  without  proof  to  the  eontrary,  the  Court  presumes  that  a  limita* 
tieji|  oyer«  by  deed,  of  personal  property,  made  in  another  State,  is  Toidi  ba- 
ctoie  the  presumption  is,  the  common  law  preyails  there. 

Appeal  from  a  decree  of  the  Court  of  Equity  of  North- 
ampton County,  at  the  Fall  Term  1848,  disallowing  a 
nibtion  to  remove  the  sequestration  in  the  case,  theretofore 
granted,  his  Honor  Judge  Settle  presiding. 

The  bill  allege.%  that  the  defendant,  in  the  County  of  Sar« 
ry  and  State  of  Virginia,  where  he  then  resided,  during 
the  year  1818,  executed  a  deed  of  gift  to  Nancy,  one  of 
the  plaintifls,  who  was  his  reputed  daughter,  by  which, 
he  conveyed  to  her  a  negro  woman,  to  take  effect  at  the 
death  of  the  defendant ;  which  said  deed  was  properly 
attested  and  delivered,  and  afterwards  proven  by  the 
subscribing  witnesses,  and  registered  in  the  said  County 
of  Sorry ;  a  copy  is  filed,  and  prayed  to  be  taken  as  part 
of  the  bill :  That  in  1825,  the  defendant  removed  to  the 
County  of  Northampton  in  this  State,  where  he  now  re- 
sides;  that  in  1848  the  plaintiff  Griffin  intermarried  with 
the  other  plaintiff  Nancy,  and  both  reside  in  the  said 
County  of  Northampton;  that  in  1813  the  said  deed  of 
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gift  was  exhibited  in  the  Court  of  pleas  and  quarter  Ses- 
sions of  Northampton  County,  and  ordered  to  be  certified 
and  registered ;  and  that  the  negro  woman  hns  now  six 
children. 

The  bill  further  alleges,  that  the  defendant  intends  to 
remove  to  some  of  the  Western  States,  and  to  carry  the 
negroes  with  him,  and  the  plaintiffs  fear,  from  the 
bad  feeling,  which  the  defendant  now  has  towards  them, 
that,  if  he  is  allowed  to  take  the  negroes  out  of  the  State, 
he  will  so  manage,  as  to  deprive  them  of  the  use  and  en- 
joyment of  the  property  after  his  death. 

The  prayer  is,  that  the  defendant  may  be  enjoined  from 
removing  the  negroes  beyond  the  limits  of  this  Stale,  and 
that  they  may  be  secured,  so  as  to  be  forthcoming  to  abide 
the  final  decree. 

The  defendant,  in  his  answer,  admits,  that  he  did  sign 
and  seal  a  paper  writing  in  the  presence  of  witnesses  in 
the  County  of  Surry,  State  of  Virginia,  purporting  to  be  a 
gift  of  the  negro  woman  to  the  plaintiff  Nancy,  after  his 
death,  and  that  the  copy,  made  part  of  the  bill,  he  bel  ic  ves  to 
be  correct.  But  he  denies,  that  the  paper  was  ever  deliv- 
ered as  his  deed ;  and  avers,  that  the  plaintiff*Nancy  was,  in 
1818,an  infant,  not  over  four  or  five  yearsof  age.  Heregard* 
ed  her  as  his  daughter,  though  not  born  in  wedlock,  and 
felt  desirous  to  provide  for  her,  in  case  of  his  death  :  for 
which  reason,  he  had  the  paper  writing  drawn,  and  signed, 
and  sealed  it ;  but  he  stated  to  the  subscribing  witnesses, 
that  he  did  not  intend  to  part  with  it,  but  would  keep  it  in 
his  possession,  believing  that  if  he  should  die,  it  would  be 
efiTectual  to  pass  the  title  afler  his  death;  and  he  avers, 
that  he  never  did  deliver  the  paper  as  his  deed,  or  consent 
to  part  with  the  possession  :  that  in  IS25,  he  removed  to 
Northampton  County  in  this  State,  bringing  with  him 
the  plaintiff  Nanc}',  w*ho  continued  to  reside  with  bim, 
until  1830,  when  she  married  one  John  Carstophen  :  that 
he  had  kept  the  said  paper  all  the  time  in  his  possession 
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and  continued  so  to  keep  it,  until  some  time  in  the  year 
1832,  when  he  had  a  severe  spell  of  sickness,  and,  during 
bis  sickness,  the  said  Carstopfaen  procured  access  to  his 
papers,  and  purloined  the  said  paper  writing,  and  carried 
it  to  Virginia,  without  his  knowledge  or  consent,  and 
procured  it  to  bo  registered  in  the  County  of  Surry :  that, 
upon  his  recovery,  he  instituted  suit  in  Virginia  against 
the  said  Carstophen  to  have  the  paper  cancelled,  but,  be- 
ing outlawed  for  not  appearing  in  that  State  to  answer 
a  charge  for  a  misdemeanor,  his  suit  was  dismissed  ;  and 
the  said  Carstophen  having  soon  after  fled  the  country 
and  died  in  Alabama,  his  suit  was  again  instituted  :  that 
the  said  Nancy,  after  the  death  of  her  husband,  came 
and  lived  with  the  defendant  for  some  years,  when  she 
married  the  plaintiff  Griffin,  who  in  1843  procured  a  copy 
of  the  said  paper  to  be  spread  upon  the  Register's  book 
of  Northampton  County. 

The  answer  admits,  the  defendant  intends  to  remove 
the  negrees  to  the  South,  as  he  claims  the  entire  estate. 

The  paper-writing,  filed  as  a  part  of  the  bill,  is  a  copy 
in  the  usual  form  of  a  deed  of  gift,  in  consideration  of 
natural  love,  and  of  one  dollar.  It  appears,  by  an  entry 
pn  the  back  of  the  copy,  that  the  paper  was  proved  in  the 
County  Court  of  Surry  County,  Stale  of  Virginia,  as  the 
deed  of  the  defendant,  by  the  two  subscribing  witnesses 
and  ordered  to  be  recorded,  in  the  year  1832.  It  appears 
from  another  entry,  that  a  copy  of  the  said  paper  was  ex- 
hibited in  the  County  Court  of  Northampton  and  ordered 
to  be  registered  in  1843, 

At  Fall  Term  1848,  upon  the  coming  in  of  the  answer 
the  defendant  moved  to  remove  the  sequestration,  hither- 
to granted  ;  which  motion  was  refused,  and  the  sequestra- 
tion continued  until  the  final  hearing  ;  and  the  defendant 
was  allowed  to  appeal. 

B.  F,  Moore,  for  the  plaintiffs. 
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Pearson,  J.  It  was  held  in  the  case  of  McDaniel  Vt 
Stoker,  decided  at  this  term,  that  a  motion  to  remove  or  dia« 
charge  a  sequestration  does  not  stand  apon  the  footing  of 
a  motion  to  dissolve  an  injanction,  in  the  ordinary  case  of 
an  injunction  to  stay  execution  upon  a  judgment  at  law* 
The  Court  having  secured  the  fund,  will  keep  it  secured, 
pending  the  litigation,  unless  the  application  was  improvi. 
dently  granted  :  or.  unless,  upon  the  coming  in  of  the  an- 
swer, it  appears,  taking  the  whole  together,  that  the  claim 
of  the  plaintiff  is  unfounded,  or  that  the  security  was  un- 
necessary. The  security  in  this  case,  was  admittedly  ne- 
cessary ;  and  the  only  question  is,  whether  the  claim  of  the 
plaintiffs  is  unfounded. 

The  plaintiffs'  title  rests  entirely  upon  the  delivery  of 
the  alleged  deed  of  gift.  If  it  was  not  delivered  the  plain* 
tiffs  have  not  title.  The  answer  denies  the  delivery  di- 
rectly and  positively,  and  the  denial  is  accompanied  with 
such  a  detail  of  circumstances,  as  is  well  calculated  to 
recommend  it  to  belief. 

The  fact  that  the  supposed  donee  was  an  infant  of  **very 
tender  years,"  unfit  to  take  charge  of  a  valuable  paper — 
that  the  paper' was  not  registered  for  fourteen  years,  and 
the  absence  of  any  suggestion  in  the  bill,  as  to  the  person, 
to  whom  the  paper  was  delivered,  for  the  benefit  of  the 
infant,  especially  as  the  plaintiffs  were  notified  from  the 
bill  filed  in  Virginia,  that  the  delivery  was  denied,  and 
were  thus  apprised  of  the  necessity  for  stating  all  circum  • 
stances,  and  putting  all  interrogatories,  calculated  to  sup- 
port the  allegation,  that  a  delivery  had  been  made,  or  to 
extract  an  admission  to  that  effect ;  these  facts  combined 
carry  to  the  mind  no  slight  confirmation  of  the  truth  of 
the  denial  by  the  defendant,  and  a  very  strong  doubt  of 
the  truth  of  the  allegation  of  the  plaintiffs. 
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Another  circumstance  is,  that  the  plaintiffs  do  not  al- 
lege, that  they  have  the  original  deed  of  gift,  so  as  to  have 
it  in  their  power  to  proceed  with  the  trial  of  the  feigned 
action  necessary  to  obtain  the  relief  prayed  for  ;  bat  pro- 
ceed upon  the  idea,  that  they  are  entitled  to  have  the 
property  tied  up  during  the  life  of  the  defendant,  without 
taking  any  steps  to  have  their  rights  adjudicated — con- 
tenting  themselves  with  a  general  statement,  that  the 
deed  was  properly  attested  and  delivered,  and  registered 
in  Virginia  and  in  this  State,  and  cautiously  concealing 
the  fact,  that  the  deed  was  procured  to  be  registered  in 
Virginia  by  the  first  husband  of  the  plaintiff  Nancy ;  and 
that  they  did  not  have  the  original  registered  in  this  State, 
but  caused  to  be  registered  a  copy  taken  from  the  regis* 
ter's  ofGce  in  Virginia.  This  want  of  candor  is  in  stri- 
king contract  wiih  the  open  assertion  of  title  by  the  de- 
fendant, and  his  frank  admission  of  an  intention  to  remove 
the  propcrt}^ 

But  the  most  conclusive  circumstance,  is,  that  the 
plaintiffs  have  not  a  legal  title  in  the  remainder  by  their 
own  showing.  And,  although  a  Court  of  Equity  will  not 
adjudicate  upon  a  legal  title,  yet  it  will  take  notice  of 
what  is  necessary  to  constitute  a  valid  legal  title,  when 
its  aid  is  asked  lor  upon  the  ground  of  the  legal  title,  and 
will  require,  that  the  party  should  come  forward  with 
fairness  and  set  out  a  title,  which^primafaciet  is  a  good  one. 

There  is  no  allegation,  thati  by  the  law  of  Virginia, 
"where  the  deed  was  made,  a  limitation  over  by  deedf  af- 
ter a  life  estate  in  slaves,  is  valid. 

By  the  common  law,  such  a  limitation  of  a  chattel  by 
deed»  is  void ;  for  the  life  estate  consumes  the  entire  in- 
terest. We  presume  the  common  law  prevails  in  that 
State,  until  the  contrary  appears. 

So  that  the  plaintiffs  do  not  show  a  prima  facie  valid 
title,  and  have  not  entitled  themselves  to  ask  the  extra* 
ordinary  aid  of  this  Court. 
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The  interlocutory  order,  disallowing  the  motion  to  re* 
move  the  sequestration  and  continuing  the  sequestration* 
until  the  hearing,  must  be  reversed  with  costs  in  both 
Courts. 

Per  Cuxiam.  Certificate  ordered  accordingly. 


JOHN  M.  PE6UES  v«.  CLAUDIUS  PEGUE8. 

Wh«D  A.  porehaMcl  B.'a  land  at  ezaciition  fale  and  the  pnrohaM  money  WM» 
furoisbed  to  A.  for  the  benefit  of  B.  Held  ihtX  B.  bad  an  equitable  e*-. 
tate  in  the  land. 

Cause  removed  from  the  Court  of  Equity  of  Anson 
County,  at  the  Fall  Term  1848. 

The  facts  are,  that  about  the  year  1823,  the  land,  set 
out  in  the  pleadings,  was  sold  by  the  Sheriff  of  Anson,  as 
the  property  of  the  defendant  Claudius  Pegues,  when  the 
plaintiff  became  the  purchaser,  and  took  a  deed  from  the 
Sheriff:  That  the  purchase  money  was  furnished  to  the 
plaintiff  for  the  benefit  of  the  defendant  Claudius  Pe< 
gues:  that,  afterwards,  in  May  1823,  Claudius  Pegue9» 
being  indebted  to  John  King,  to  the  amount  of  about 
t830,  and  being  indebted  to  the  plaintiff,  to  the  amount 
of  t850,  a  deed  for  the  land  was  executed  by  the  plain« 
tiff  and  the  defendant  Claudius  Pegues  to  the  said  King, 
in  trustt  to  secure  the  payment  of  the  sum  of  t682,  (the 
amount  of  the  said  two  debts,)  to  the  said  King,  who,  at 
the  same  time,  executed  to  the  plaintiff  a  deed,  binding 
himself  to  pay  to  the  plaintifi' the  sum  of  9SS0,  and  inter* 
est  out  of  the  8582,  secured  by  the  deed  of  trust,  when  the 
same  should  be  secured :  that  afterwards,  the  defendant 
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Olavdins  Pegues  mad«  several  payments  to  the  said  ELing  f 

and  his  peVponal  representative,  upon  the  debt  secured 
bythe  deed  of  trust :  that,  in  January  ISIS,  the  defeiid- 
ant  Claudius  Pegues  conveyed  the  land  to  John  Grady, 
one  of  the  other  defendants,  who  had  notice  of  the  claim 
of  the  plaintiff:  that  John  King  died  in  the  year— —,  in- 
testate :  that  Charlotte  King,  one  of  the  other  defendants, 
is  his  administratrix,  and  the  other  defendants  are  his 
heirs  at  law. 

The  plaintiff  asks  for  a  conveyance  of  the  land  by  the 
heirs  of  King,  and  a  release  by  the  defendants,  Claudios 
Pegues  and  John  Grady. 

Strange^  for  the  plaintiff. 
Winntorit  for  the  defendant. 

Pearson,  J.  We  are  of  opinion,  that  he  is  not  entitled 
le  this  relief. 

The  plaintiffs  insist,  that  if  the  debt  to  King  has  been 
satisfied,  the  whole  resulting  trust  belongs  to  him  and  he 
may  call  for  the  legal  title.    This  would  be  true,  provi*  { 

ded  the  equitable,  as  well  as  the  legal  estate,  belonged  to 
him  before  the  deed  of  trust.  But  the  price  paid  for  the 
hind  was  furnished  for  the  benefit  of  the  defendant  Clao* 
dius  Pegues.  This  gave  him  the  equitable  estate,  al» 
Aongh  the  legal  title  was  in  the  plaintiff. 

The  effect  of  the  deed  of  trust  was  to  vest  the  estate  in 
King,  in  trust,  to  seeure  the  payment  of  the  debts  due  to 
King  and  the  plaintiff,  and  then,  in  trust,  for  the  defend- 
ant  Claudius  Pegues,  the  equitable  owner. 

If  the  debt  to  King  has  been  paid,  the  trust  is  so  fv  «f  t« 
isfied ;  but  if  it  remains  unsatisfied,  as  to  the  debt  of 
the  plaintiff;  and  although  the  plaintiff  is  not  entitled  to  ^ 

the  specific  relief  prayed  for,  yet,  under  the  general  prayer, 
he  is  entitled  to  a  decree,  that  the  land  shall  stand  as  a 
security  for  his  debt,  or  such  part  of  it  as  has  not  been 
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paid  to  KiDg»  who,  by  the  deed  of  trust,  had  authority  to 
receive  it  for  him. 

The  equitable  estate  belongs  to  the  defendant  Claudi* 
OS  Pegues,  or  his  assignee,  the  defendant,  John  Grady, 
Bubjeot  to  the  right  of  the  plaintiff  and  King  to  ba^e  their 
debts,  or  such  parts  as  may  not  have  been  paid,  secured 
by  the  land.  Grady  did  not  acquire  the  legal  estate  by 
the  conveyance  of  his  co-defendant  Claudius  Pegues  and 
<eli^n  only  set  up  his  equity. 

It  was  urged  by  the  defendants'  counsel,  that  the  eflbot 
of  the  deed  by  King  to  the  plaintiff,  was  to  discharge  the 
landySofaras  the  plaintiff's  debt  was  concerned,  and 
flubivtitute  the  mere  personal  obligation  of  King. 

We  think,  that  deed  was  intended  to  be,  and  had  the 
legal  effect  of,  an  express  admission  by  King  of  the  p!ain« 
tiff's  right  to  that  portion  of  the  amount,  secured  by  the 
deed  of  trust ;  in  other  words,  it  was  ati  cx|^98  declara^ 
lion  of  a  trust  to  that  effect. 

A  reference  will  be  made,  to  ascertain,  whether  any» 
or  how  much  of  the  debt  of  King  remains  unsatified,  and 
the  amount  of  the  debt,  with  interest,  due  the  plaintiff^ 
and  whether  any,  and  if  so,  what  paymetits  hate  been 
made  to  King  for  or  on  accoimt  of  the  ptaiatiff  ^s  debt. 

PsE  GuBiAM.  Decree  accord  ingijr. 
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JE8SE  WARD'S  Ez'n.  v».  WILLIAM  SUTTON  &  AL. 

.  When  gifts  ia  a  will  an  to  «  ohildreo/*  the  general  rule  ie,  that,  when  ther# 
ara  penMna  who  anawer  that  deacriptioo,  graod-children  cannot  take  «d- 
der  it 

A.  devised  all  the  residae  of  his  estate  aa  follows  *<  to  be  equally  devided  ba« 
iween  Laney  Harper's  children,  Sarah  Jarman  and  her  children,  Isaac 
Ward's  two  children  Elizabeth  aud  Laney,  4*c.  and  Winifred  Williams' 
Koonce  children  to  be  equal  in  said  residue  with  Laney  Harper's  and  Sa- 
rah Jarman  and  her  children,  and  my  nephew  Miles  W.  Spight  to  be  equal 
with  the  two  Koonce  childrsn" — and  there  were  three  of  the  Kooooo  ekil- 
dma*  HsM  that  Che  Court  could  not  strike  out  the  word  *'  two"  m  tho 
bequest  to  Spight,  bat  to  effect  the  intention  of  the  testator  that  word  mnsi 
be  referred  to  Ward's  children. 

Cause  removed  from  the  Court  of  Eqaity  of  Carteret 
County,  at  the  Fall  Term  1848. 

Jesse  Ward,  after  several  specific  dispositions, devised 
and  bequeathed  as  follows.  ^*The  residue  of  roy  propet* 
ty,  both  real  and  personal,  to  be  equally  divided  between 
Lany  Harper's  children,  Sarah  Jartxiau  and  her  children* 
and  my  brother  Isaac  Ward's  two  children.  Elizabeth  and 
Lany,  for  the  two  last  mentioned  to  have  one-half  as  much 
as  the  other  two  families,  and  my  sister  Winifred  Wil* 
lianu^  Koonce  children  to  be  equal  in  the  said  residue 
with  Lany  Harper's  and  Sarah  Jarman  and  her  children, 
and  my  nephew  Miles  W.  Spight  to  be  equal  with  the 
two  Koonce  children  in  the  said  residue." 

The  bill  was  filed  by  the  executors  to  have  the  rights 
of  the  residuary  legatees  declared ;  and  the  facts  are 
stated  to  be  these :  The  testator  had  a  brother  Isaac 
Ward»  and  three  sisters,  Lany  Harper,  Sarah  Jarman,  and 
Winiired  Williams  ;  all  of  whom  were  dead  at  the  ma« 
king  of  the  will,  except  Mrs.  Jarman,  The  brother  left 
two  children,  Elizabeth  and  Lany,  who  are  mentioned  in 
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the  will.  Lany  Harper  left  several  children,  who  were 
living  at  the  making  of  the  will  and  death  of  the  testa- 
tor ;  and  she  also  had  other  children,  who  died  before  the 
execution  of  the  will  and  left  children.  Mrs.  Jarman  had 
several  children  living  at  the  date  of  the  will  and  the  tes- 
tator's death,  and  she  had  others,  who  died  before  the  ex« 
ecution  of  the  will  and  left  children.  Mrs.  Williams  had 
been  married  three  times :  The  first,  to  Koonce,  by  whom 
she  had  three  children,  all  of  whom  were  living  at  the 
date  of  the  will  and  the  death  of  the  testator:  Next,  to 
Spight,  by  whom  she  had  one  child.  Miles  W.  Spight* 
mentioned  in  the  will  :•  Lastly,  she  married  Williams,  and 
died  before  the  making  of  the  will. 

J.  H.  Bryarif  for  the  plaintifi*. 
No  counsel  for  the  defendants. 

RxjFFiN,  C.  J.  One  of  the  points  raised  in  this  case  i^, 
whether  Mrs.  Harper's  and  Mrs.  Jarman's  grand-children, 
.whose  parents  were  dead,  take  any  part  of  the  gifts  to 
those  two  families.  The  gifts  being  to  ''children,"  the 
general  rule  is,  that,  when  there  are  persons  who  answer 
that  description,  grand-children  cannot  take  under  it. 
The  subsequent  use  of  the  term  "families,"  in  the  gift  to 
Isaac  Ward's  children,  cannot  affect  the  application  of 
the  rule  ;  for  it  refers  to  the  preceding  part  of  the  clause 
in  which  it  is  seen,  that  Mrs.  Harper's  ''family,"  consis- 
ted of  her  "children,"  and  Mrs.  Jarman's  consisted  of  her^- 
self  and  her  "children." 

Another  point  is  made  as  to  the  amount  of  the  share  or 
part  of  the  share  given  to  the  nephew,  Spight  The  will 
says  he  is  '^to  be  equal  with  the  two  Koonce  children  in 
said  residue."  The  legatee  is  to  have  a  share  of  the 
property,  if  it  can  be  reasonably  ascertained  ;  and  in  as- 
certaining it,  words  are  not  to  be  rejected  except  upon 
necessity,  either  because  they  are  unmeaning  or  repug- 
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nant  to  other  plain  provisions  of  the  Avilh  Every  Word 
is  to  be  retained  and  a  sensible  meaning  pat  on  it,  if  pOflr< 
8ible»  so  as  to  effectuate  the  apparent  intent ;  and,  if  it 
be  necessary  to  the  sense,  words  and  even  sentences  may 
he  transposed.  Those  are  settled  principles  of  construe- 
tion»  reasonable  in  themselves  and  of  obvious  utility  ;  and^ 
when  applied  to  this  will,  they  seem  to  point  out  its  just 
interpretation. 

It  is  said,  that  as  there  were  in  fact  three  of  the  Koonces 
instead  of  two,  the  word  "two"  is  to  be  struck  out,  so  as 
to  make  the  will  read,  that  Spight  is  "to  be  equal  with 
the  Koonce  children."  That  being  done,  then,  it  is  con- 
tended, on  the  one  hand,  that  Spight  is  to  be  equal  with  the 
Koonce  children  in  the  share  of  the  residue  previously  be- 
stowed on  them,"  or,  on  the  other,  that  Spight  is  to  have 
a  distinct  share  in  the  residue  equal  to  that  of  the  Koonces* 
With  respect  to  the  first  position,  it  is  to  be  remarked, 
that  if  such  had  been  the  testator's  meaning,  he  would 
have  expressed  it  at  once  in  the  simple,  but  comprehensive, 
terms,  'my  sister  Winifred's  children*"  Besides,  the  pi'ovi* 
sion  with  respect  to  Spight  is  that  he  shall  be  equal  to 
the  Koonces,  not  in  their  share  of  the  residue,  but  *4n  said 
residue,"  that  is,  in  the  whole  residue.  This  would  ei^ 
tablish  the  second  of  the  above  positions  to  be  the  trde 
meaning,  and  Spight  would  have  as  much  of  the  residue 
as  all  three  of  the  Koonces  together.  But  that,  for  other 
reasons*  is  as  inadmissible  as  the  former  coustructidn. 
For,  the  effect  of  either  would  be  not  only  to  strike  "two" 
cot  of  the  will  altogether,  but  also  to  leave  a  part  of  the 
residue  undisposed  of,  contrary  to  the  words  and  the  clear 
general  intejition  of  the  testator.  For,  the  testator,  by 
the  direction  as  to  the  equal  divlffion  of  his  property, 
gives  to  Mrs.  Harper's  children  one  share  of  it,  to  Mrs. 
Jarman  and  her  children  another,  to  the  Koonce  children 
another,  and  half  a  share  to  the  two  children  of  Isaac 
Ward;  and,  then,  according  to  the  hypothesis  above, 
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he  gave  to  Spight  either  a  share  of  the  Koonce  share 
or  a  distinct  and  full  share  of  the  whole.  Take  it 
either  way,  and  the  result  is,  that  there  would  be  an 
intestacy  as  to  a  part ;  for  in  the  one  case,  there  would 
be  given  away  three  shares  and  a  half«  the  whole 
into  four  equal  parts  to  be  divided ;  and  in  the  other*  four 
and  a  half,  the  whole  into  five  equal  parts  to  be  divided. 
Those  incongruities  prove  to  our  apprehension,  that  the 
meaning  does  not  require  nor  admit  *awo'*  to  be  struck 
out  of  the  will,  though  it  cannot  stand  where  it  does,  be- 
cause there  it  is  repugnant  and  absurd.  It  follows,  that 
by  transposition  it  must  be  applied  to  other  persons,  so 
as  to  make  the  whole  provision  consistent  and  sensible* 
That  is  done,  we  think,  by  reading  the  will  *'the  two 
Ward  children,"  instead  of  *^(he  two  Koonce  children/' 
Isaac  Ward  had  in  fact  two  children,  who  are  mentioned 
just  before  in  the  same  clause  not  only  as  his  brother's  chil« 
dreo,  but  are  described  by  the  names  and  number.  By 
giving  that  application  to  "two,"  the  whole  residue  pass* 
es  by  the  clause ;  for  Mrs.  Harper's,  Mrs.  Jarman^s,  and 
the  Koonce  families  get  one  share  each,  ''the  two  Ward 
children"  get  half  a  share,  and  Miles  W.  Spight  gets  the 
remaining  half  a  share,  and  is  thus  made  equal  to  tbo 
Wards.  The  question  in  reality  is,  whether  **two"  is  to 
be  erased  or  transposed.  Neither  is  allowable,  if  all  the 
words  can  retain  their  present  position  and  be  sensible. 
But  one  or  the  other  must  of  necessity  be  done  in  this 
case  ;  and  between  them  the  alternative  is  to  be  preferred, 
which  reconciles  the  different  dispositions  and  effeciih 
ates  the  apparent  intention. 

Feb  Curiam.  Declared  accordingly. 


425  SUPREME    COURT. 


JOHN  SUTTON  *  WIFE  »».  CULLEN  EDWARDS  &  At. 

Wb«a  partition  m  made  of  laiid«  held  by  tonantt  in  oommon,  aooordiog  to  tha 
provisions  of  the  Statute  of  1836,  Rev.  Stat.  cb.  86,  see.  23,  the  iiioney» 
which  is  assessed  upon  any  lot,  to  be  paid  to  another  to  produce  equality  of 
value,  if,  by  force  of  the  Statute;  a  charj^e  upon  the  land  itself,  and  followa 
It,  iolo  whosesoever  hands  it  ^oes. 

Th*re  ia  uo  atatotory  limitation,  at  a  bar  to  the  recovery  of  lb«  moftey  ■» 
aaseased. 

The  case  of  Wtfnn  v.  Tunstall.  1  Dev.  Eq.  28,  cited  and  approved. 

Cause  removed   from  the  Court  of  Equity  of  Greene 
County,  at  the  Spring  Term,  1848. 

The  bill  sets  forth,  that  Thomas  Edwards  died  in  the 

year ,  leaving  a  large  real  estate,  which  descended 

to  his  children,  who  were  his  heirs  at  law :  That  the 
plaintiff,  Polly  Sutton,  was  one  of  his  heirs,  and  the  others 
were,  Thenphilus,  Cullen,  Francis,  Thomas,  Nathan, 
Rosa,  and  William  T.  Edwards,  eight  in  number ;  and 
that  Theophilus  died  intestate  and  without  issue.  A  pe« 
tition  was  filed  in  1823  in  the  County  Court  of  Greene, 
by  the  heirs  to  procure  partition  of  the  lands,  so  descend- 
ed, and  such  proceedings  were  had  according  to  law,  that 
the  lands  were  divided  by  commissioners,  duly  appointed, 
who  made  their  report  to  February  Term  1824,  of  the 
said  Court,  which  was  confirmed  and  duly  enrolled  and 
registered  ;  and  the  parties  took  possession  of  their  re- 
spective shares.  By  the  commissioi^grs.  lot  No.  7,  which 
was  inferior  to  the  others  by  933S  78,  was  assigned  to 
the  complainant  Polly  ;  and  to  make  her  share  equal  in 
value,  they  charged  share  No.  1,  with  IUSS  29, — share 
No.  5,  with  the  sum  of  870  34 — share  No.  2,  with  the  sum 
of  0183  22,  to  be  respectively  paid  to  share  No.  7.     Lot 
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No.  I  was  allotted  to  Francis  Edwards,  No.  2,  to  Thomas 
Edwards,  and  lot  No.  5  to  Callen  Edwards,  all  of  whom 
had  notice  of  the  charge  on  their  respective  shares.  LiOts 
No.  1  and  2,  have  been  conveyed  to  Callen  Edwards,  and 
lot  No.  5  has  been  conveyed  by  Callen  Edwards  to  John 
Sugg,  who,  it  is  alleged,  had  notice  of  the  charge.  The 
plaintifi*,  Polly,  intermarried  with  the  other  plaintiflT,  John 
Sutton,  as  is  alleged,  while  under  age.  The  bill  states 
the  refusal  of  the  defendants  to  pay  the  several  sums, 
charged  by  the  commissioners,  on  their  respective  shares; 
and  that  the  plaintifis  caused  a  scire  facias  to  issue  to 
the  defendants  to  enforce  the  collection,  which  was  carried 
by  appeal  to  the  Superior  Court  of  Greene  County,  where, 
upon  objection  by  the  defendants,  the  plaintiffs  failed, 
upon  the  ground  that  there  was  no  judgment  in  the  Coun« 
ty  Court,  ^when  the  division  was  confirmed.  The  bill 
prays  for  a  partition  now,  or  at  tho  election  of  the  defen« 
dants,  for  a  decree  for  the  money,  which  was  charged 
upon  the  former  partition  upon  the  respective  shares. 

The  answers  admit  the  death  of  Thomas  Edwards,  and 
that  the  persons  named  in  the  bill,  as  such,  are  his  chil« 
dren  and  heirs  at  law :  That  the  partition  was  made,  as 
set  forth,  and  that  they  were  willing  to  abide  by  it,  and 
have  paid  the  money.  The  defendant  CuUen  admits, 
that  he  purchased  from  his  brother,  Francis,  lot  No.  1 , 
and  from  his  brother  Thomas,  lot  No.  2  ;  at  which  time, 
he  alleges,  he  was  ignorant  that  the  plaintiffs  claimed 
any  charge  upon  them.  The  defendants  allege,  that  at 
the  time  the  plaintiffs  intermarried,  the  plaintiff*  Polly 
was  of  full  age,  and  claim  the  benefit  of  the  statute  of 
limitations,  as  if  pleaded ;  and  they  further  claim  the 
benefit  of  the  presumption  of  payment,  arising  from  lapse 
of  time.  They  further  allege,  that  at  May  Term  1826,  of 
Greene  County  Court,  the  plaintiff*,  John,  was  appointed 
guardian  to  the  defendants,  Nathan,  CuUen,  Thomas, 
Franklin  and  Rosa,  and  took  into  possession  their  proper- 
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tj,  both  real  and  personal,  and  from  the  rents  and  profits 
thereof  has  retained  in  his  hands  money  sufficient  to  pa)^ 
the  charges  upon  their  respective  shares. 

Replication  was  taken  to  the  answers,  and  the  caase 
transferred  to  the  Supreme  Court. 

/.  H.  Bryan  and  Husted,  for  the  plaintiffs. 
Mordecaif  for  the  defendants. 

Nash,  J.  It  is  not  denied,  that  the  partition  of  the  lan<!s 
of  Thomas  Edwards  among  his  heirs  did  take  place,  as 
set  forth  in  the  bill,  and  that  lot  No.  7  was  assigned  to 
the  plaintiff,  Polly  Sutton,  and  that  lots  Nos.  1,  0,  and  5, 
were  severally  assigned  to  Francis,  Thomas  and  Cullen 
Edwards,  and  charged  with  the  respective  sums,  as  stated, 
to  be  paid  to  lot  No.  7.  It  is  further  admitted,  that  CuU 
len  subsequently  purchased  the  shares  of  Franklin  and 
Thomas,  and,  it  is  proved,  sold  his  original  lot  No.  5,  to 
the  defendant,  John  Sugg.  These  were  the  only  shared 
charged  with  the  payment  of  money.  The  object  of  the 
bill  is  to  compel  a  compliance  with  the  judgment  of  par« 
tition  by  enforcing  through  a  decree  of  this  Court  the 
payment  of  the  money,  or,  in  case  the  defendants  object 
to  that,  to  obtain  partition  now.  When  partition  is  made 
of  land,  held  by  tenants  in  common,  according  to  the  pro- 
visions of  the  Statute  of  1636— Rev.  Stat.  Ch.  85,  Sec.  2S 
-^the  money,  which  is  assessed  upon  any  lot  to  be  paid 
to  another  to  produce  equality  of  value,  is,  by  force  of 
the  Act,  a  charge  upon  the  land  itself,  and  follows  it  into 
whosesoever  hands  it  goes.  Wynn  4*  ^if^  v.  TunstaU^ 
1  Dev.  Eq.  M.  The  lien  is  a  specific  one  upon  the  land. 
The  defendants  having  agreed,  that  the  partition  hereto- 
fore  made  vhali  stand,  the  only  question  is,  whether  the  sum 
iissessed  has  been  paid ;  if  not,  fVom  whom  it  is  to  be 
nisedt 
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The  defendants  object  to  the  relief,  sought  by  the  plain- 
tiffs,  on  several  grounds*  The  first  is,  that  their  claim  is 
barred  by  the  statute  of  limitations.  The  second,  tha$ 
the  lapse  of  time  raises  the  presumption  of  payment. 
The  third,  because  the  plaintiff,  John  Sutton,  was  their 
guardian,  and  took  into  his  possession  their  land,  and  from 
the  rents  and  profits  he  received  and  retained  in  his  hands 
a  sum,  sufficient  to  pay  off  the  charge  upon  it ;  and  the 
fourth,  that  they  are  purchasers  without  notice. 

The  fourth  objection  hath  already  been  answered,  in 
holding  that  the  sums  assessed  are  a  charge  upon  the 
land.  Neither  can  the  first  and  second  objections  avail 
the  defendants.  There  is  no  statutory  limitation,  as  a 
bar,  by  which  proceedings  of  this  kind  are  governed. 

The  presumptioD  of  payment,  under  the  circumstances 
of  this  case,  does  not  arise.  By  the  Act  of  1801 — Rev. 
St.  Ch.  85,  Sec.  3, 4 — it  is  provided,  that,  when  in  partition 
of  land,  a  lot,  assigned  to  a  minor,  is  charged  with  the 
payment  of  a  sum  of  money,  it  shall  not  be  payable,  until 
the  minor  arrives  at  full  age,  unless  the  guardian  shall 
have  assets  in  his  hands,  sufficient  to  discharge  the  lien. 
The  Legislature  did  not  intend  the  land  should  be  sold  to 
pay  the  money  assessed  on  it,  during  the  minority  of  the 
owner.  The  defendants  say,  they  were  minors,  when  the 
partition  was  made  ;  but  they  have  failed  to  prove,  when 
they  were  born,  and,  of  course,  when  they  came  of  age« 
There  is,  then,  no  point  of  time  fixed  by  the  evidencCf 
when  the  presumption  of  payment  could  arise. 

It  is  in  the  third  place  objected  by  the  defendants,  that 
the  plaintiff,  John  Sutton,  as  their  guardian,  bad  in  his 
hands  from  the  rents  of  their  lands  money,  sufficient  ta 
discharge  the  lien,  and  that  he  had  retained  it  for  tbi^t 
purpose. 

There  is  no  evidence  in  the  case,  that  John  Satton  ever 
was  appointed  the  guardian  of  CuUen  and  Francis,  or  evev 
Mted  as  such.    But  there  is  evidence  in  the  ease,  whicii 
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satisfactorily  sbows,  that  he  was  guardian  of  Thomas. 
A  record  is  prodaced,  which  shows,  that  a  suit  was 
brought  against  him  in  the  name  of  the  State  to  the  use 
of  Thomas  Ed  wards,  which  was  finally  disposed  of  at 
August  Term  1841,  of  Lenoir  County  Court.  In  the  pro* 
gress  of  the  suit,  the  accounts  of  the  guardian  were  re- 
ferred to  two  referees,  who  reported,  that,  upon  stating 
his  account,  it  was  found  that  he  owed  the  plaintiff  |I55  ; 
but  that  the  plaintiff  owed  him  for  owelty  of  partition,  in 
])rincipal  and  interest,  8231  98  ;  and  the  jury,  under  the 
plea  of  payment,  found  a  verdict  for  the  defendant.  So 
far,  then,  as  lot  No.  5  is  concerned,  the  jury  have  found 
substantially  in  that  case,  that  Thomas  Edwards  had  paid 
the  sum  of  $55,  and  no  more,  due  upon  it  to  the  present 
plaintiff.  No  evidence,  as  before  remarked,  has  been  laid 
before  the  Court  to  show,  that  John  Sutton  ever  was  the 
guardian  in  fact  or  in  law  of  Cullen  and  Francis,  or  that 
he  had  one  cent  of  their  property  in  his  hands ;  so  that 
he  could  not  have  been  liable,  even  if  it  was  shown  he 
was  their  guardian.  Such,  probably,  was  the  fact,  but 
a  Court  of  Equity  is  confined  to  the  allegata  et probata  of 
the  case.  A  chancellor  has  no  more  authority  to  decide 
matters  of  fact,  without  evidence,  than  has  a  jury. 

Finally,  the  defendants  say  and  prove,  that  the  piaio* 
tiffs,  before  the  bringing  this  suit,  had  sold  lot  No.  7  to 
cne  Isaac  Edwards,  and  have  thereby  debarred  them* 
selves  from  any  right  to  claim  the  money,  assessed  to  it 
in  the  partition.  We  have  looked  into  the  copy  oi  the 
conveyance  to  Isaac  Edwards,  filed  by  the  defendants. 
The  deed  is  an  ordinary  conveyance  of  the  land^  described 
in  it,  with  all  the  right  and  interest  of  the  bargainors  in 
and  to  it.  Not  a  word  is  said  of  any  interest,  which  they 
might  have  in  lots  Nos.  I,  2,  and  5,  being  conveyed.  That 
tsuch  owner  might  not  part,  by  sale,  with  his  land,  the 
share  allotted  to  him,  and  still  retain  his  right  to  the  rao> 
money,  assessed  to  it,  cannot  be  seriously  pretended. 


DECBMBBR  TERM.  184S.  i*9 

Hirgrav*  9.  Kio|^. 

The  plaintifis  are  entitled  to  have  the  former  partition 
established,  and  to  a  decree  for  the  payment  of  the  sums 
charged  and  interest.  As  the  former  owners,  in  selling 
their  shares,  have  not,  as  far  as  is  shown,  left  in  the  hands 
of  the  purchasers  any  funds,  with  which  the  money, 
charged  on  their  shares,  might  be  paid,  the  decree  must, 
in  the  first  place,  be  against  the  original  owners,  and,  if 
the  money  cannot  be  raised  out  of  them,  they  are  entitled 
to  a  decree  against  the  land. 

And  there  must  be  a  reference  to  the  master  to  ascer* 
tain  the  sums  due,  in  principal  and  interest,  from  the  lots 
Nos.  1,  2,  and  5,  respectively. 

Pbr  Curiam.  Decree  accordingly* 


SAMUEL  HARGRAVE  Sl  AL.  e«.  ROSWELL  A  KING  &  AL. 

A  conditioo  in  a  lease  for  yean  or  for  life,  tliat  tlie  lease  is  to  be  void  if  the 
lessee  assigns,  is  valid.  But  a  lessee  under  such  a  condilion  may  asso* 
ciate  others  with  himself  in  the  enjoyment  of  the  term^  or  may  make  a 
aub  lea§e. 

If  one  agrees  by  parol  to  bay  land  for  another,  and  he  does  buy  the  hind  asd 
pay  for  it  with  the  money  of  his  principal,  but  takes  the  deed  in  his  own 
name,  equity  will  enforce  the  agreement  and  compel  him  to  make  title  to 
the  principal.  So  of  an  agreement  to  procure  a  lease  for  another.  In 
these,  the  statute,  requiring  contracts  for  selling  or  conveying  Iand|  or  leas- 
ing or  agreeing  to  lease,  to  be  in  writing,  does  not  apply. 

This  was  an  appeal  from  an  interlocutory  order  of 
the  Court  of  Equity  of  Davidson  County,  overruling  the 
pleas  of  the  defendants,  at  Spring  Term  1848,  his  Honor 
Judge  Pearson,  presiding. 
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The  bill  alleges*  that  the  plaintiffs  and  the  defendants, 
Adderton  and  King,  agreed  to  associate  themselves  to- 
gether as  a  company  or  copartnership,  for  the  purpose  of 
procuring  a  lease,  from  the  defendant,  JSawyert  of  car- 
tain  land,  owned  by  him ;  and  to  search  and  operate  for 
gold  thttreon  :  That  in  pursuance  of  this  agreement.  King 
procured  a  lease  from  Sawyer  of  seventy  five  acres  ot 
land  for  the  term  of  twenty  years :  that  the  lease  was  t|i- 
ken,  '*to  King  and  those  he  may  associate  with  him :" 
that  after  King  had  obtained  the  lease,  the  plaintiffs  and  the 
defendant,  Adderton,  in  pursuance  ol  their  previous  agree- 
ment,  requested  King  to  sign  with  them  written  articlee 
of  agreement,  by  which  their  interest  in  the  said  lease 
should  be  recognised  and  secored,  and  by  which  the  parties 
respectively  were  to  contribute  equally  towards  the  ex- 
pense of  working  the  mine,  and  to  divide  the  nett  profits 
equally :  that  King,  under  one  pretext  and  another,  from 
time  to  time,  refused  to  enter  into  any  written  agreement, 
and  finally  set  up  claim  in  himself  to  the  whole  lease« 
The  prayer  is,  that  King  may  be  declared  a  trustee  of 
the  lease  for  the  plaintiffs  and  himself  and  the  defendant 
Adderton,  and  may  bo  decreed  a  trustee   to  convey  to 
them,  as  his  associates,  and  for  other  relief. 

The  defendant  King  filed  two  pleas.  "The  plea  of  Ros.« 
well  A.  King,  one  of  the  defendants,  to  the  bill  of  com- 
plaint of  Samuel  Hargrave,  James  A.  Long,  and  Samuel 
Gaither,  exhibited  against  said  King,  Enoch  Sawyert  and 
Jeremiah  Adderton  in  this  Honorable  Court. 

This  defendant,  by  protestation,  not  eonfesing  or  ac- 
knowledging all  or  any  of  the  matters  and  things  in  com- 
plainants' said  bill  of  complaint  to  be  true  in  such  sort, 
manner,  and  form,  as  the  same  are  thereby  set  forth  and 
declared  which  for  plea  thereunto  saith  : 

That  the  lease,  mentioned  in  the  bill,  and  this  defend* 
ant  is  required  to  produce  for  the  inspection  of  this  Hon* 
orable  Court,  is  the  same,  of  which  a  copy  is  hereunto  ap« 


PECEMBER  TERM,  1848.  434 


Hftffrmyv   o.  King. 


pended,  marked  (A.)  and  the  original  of  which  is.ready  to 
be  produced,  if  required  by  this  Honorable  Court,  and  de- 
fendant  praya>  that  the  said  copy  may  be  taken  as  a  part 
of  this  his  plea : 

That  by  the  terms  of  the  said  lease,  it  will  appear,  that 
this  defendant  cannot  associate  with  himself  any  persons 
without  the  consent  of  the  lessor,  one  Enoch  Sawyer,  or 
sell  or  transfer  any  part  or  interest  in  the  said  lease  with* 
out  such  consent,  or  pain  of  a  forfeiture  of  the  entire  leaso 
by  this  defendant :  And  this  defendant  doth  aver,  that  tho 
said  Sawyer  on  applicatioa  by  this  defendant,  hath  re« 
fused  his  consent  to  the  complainants,  as  lessees  or  asso- 
ciates of  this  defendant  in  the  said  lease,  and  hath  in- 
formed this  defendant,  that  he  shall  insist  on  the  condi- 
tion in  the  said  lease,  by  which  such  association  or  trans* 
fer  or  sale  to  others,  with  his  consent,  is  declared  a  for* 
feiture,  and  shall  proceed  to  enforce  the  same,  should  such 
sale,  association,  or  transfer  be  attempted ;  all  which  mat* 
ters  this  defendant  doth  aver  and  plead  in  bar  of  the  com- 
plainants' said  bill  and  pretended  demands. 

And  this  defendant,  for  further  plea,  saith:  that  he  is  ad- 
vised that  by  the  Act  of  the  General  Assembly  of  this  State, 
passed  in  the  year  1810  Rev.  $tat.  Ch.  50  Sec.  8,  **all  con- 
tracts to  convey  lands  or  any  interest  in  or  concerning 
them  shall  be  void  and  of  no  effect,  unless  such  contract, 
or  some  note  or  memorandum  thereof,  shall  be  put  in 
writing,  excepting  leases  for  three  years.'*  And  also  by 
the  act  of  the  General  Assembly,  passed  in  the  year  1844» 
^all  contracts  for  leasing  or  leases  of  lands,  for  the  pur* 
pose  of  digging  for  gold  or  other  minerals,  or  for  the  pur- 
pose of  mining  generally,  shall  be  void  and  of  no  efie(5t» 
unless  such  contract  or  lease,  or  some  memorandum  or 
note  thereof,  shall  be  put  in  writing  and  signed  by  the 
party  to  be  charged  ^herewith,  or  by  some  other  person 
by  htm  thereto  lawfully  authorised :"  And  this  defendant 
saith :  That  neither  he,  nor  any  other  person  by  him  law* 
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fully  authorised,  did  ever  sign  any  contract  or  agreement 
in  writing  to  sell  or  lease,  or  for  the  sale  of  or  the  leas- 
ing of,  any  lands  to  the  complainants,  or  any  lease  for  dig* 
ging  for  gold  or  minerals  generally,  or  any  lands,  or  any 
interest  in  or  concerning  any  such  lands,  for  any  such 
purpose  or  to  any  such  effect,  or  any  note  or  memoran* 
dum  in  writingof  any  such  agreement,  nor  has  any  one 
nigned  any  such  deed,  lease,  or  agreement,  or  any  such 
note  or  memorandum  thereof,  by  authority  of  this  de* 
fendant." 

(Copy  of  the  lease  filed,  omitting  the  details.) 

This  indenture  made  the  22d  day  of  January  1848  be* 
tvveen  Enoch  Sawyer  of  the  County  of  Randolph  and 
State  of  North  Carolina  of  the  one  part,  and  Roswell  A. 
King,  and  those  whom  he  may  associate  with  him  for  the 
purposes  therein  contained  of  the  other  part,  Witnesseth 
that  the  said  Sawyer  for  and  in  consideration  of  the  sum 
of  one  dollarto  him  in  band  paid  &c.,  and  in  further  consid* 
eration  of  the  covenants  herein  after  contained,  hath  de« 
mised,  granted  and  leased,  and  by  these  presents  doth  de- 
mise, grant  4^.  unto  the  said  Kosvvell  A.  King  and  bi« 
associates,  a  certain  tract  or  parcel  of  land  f  lying  inc. 
Containing  75  acres,  more  or  less,  to  have  and  to  hold  the 
said  land  to  him  the  said  King  and  his  associates,  their  ex* 
ecutors,  administrators  and  assigns,  together  with  all 
and  singular  the  privileges  for  the  complete  assignment 
of  the  same  lor  mining  purposes,  that  is  to  say,  from  the 
date  of  these  presents,  until  the  32d  day  of  January  186^ 
that  is,  twenty  years ;  and  the  said  King  doth  covenant 
and  promise  to  commence  operations  on  or  before  the 
10th  day  of  February  next,  and  to  pay  to  the  said  Saw* 
yer  one  seventh  of  all  the  gold,  silver  and  other  metai, 
which  may  be  extracted  or  obtained  from  the  said  mine» 
which  toll  of  one  seventh  shall  be  paid  monthly  to  the 
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said  Sawyer»  his  heirs  or  assigns.    Also  my  mill  site^ 

The  said  King  has  not  the  privilege  of  the  timber,  with- 
out permission.  The  said  King  not  to  sell  or  transfer  this 
lease,  under  forfeiture  of  the  same,  without  consultiog 
said  Sawyer. 

(Signed  and  sealed,) 

ROSWELL  A.  KING,  [seal.] 
ENOCH  SAWYER,      [szal^I 

The  plaintiifs  set  the  pleas  down  for  argument,  and  it 
was  considered  by  the  Court,  that  the  said  pleas  be  over 
ruled,  with  costs,  and  that  the  defendant  King  answer  the 
J>ill ;  from  which  interlocutory  decree,  the  defendant  King 
prayed  leave  to  appeal  to  the  Supreme  Coart,  which  was 
allowed. 

MendenhaUt  and  TV.  H,  Haywoodt  for  the  plaintifls. 
Winston^  Waddell  and  /•  H.  Bryan^  for  the  defendants, 

Pjuuison,  J.  The  appeal  only  brings  up  the  interlocu- 
tory decree  over*ruling  the  pleas.  Our  consideration, 
therefore,  is  confined  to  their  sufficiency. 

Many  objections  were  taken  in  this  Court  for  the  want 
of  form.  It  may  be,  that  the  pleas  are  defective  in  form ; 
but  as  we  concur  with  the  opinion  below,  upon  the  sub* 
stanee*  we  express  no  opinion  as  to  the  formal  objections. 

The  first  plea  was  objected  to,  because  the  allegation, 
''that  the  defendant  cannot  by  the  terms  of  the  lease,  as- 
sociate with  himself  any  persons,  or  ?ell  or  transfer  any 
part  or  interest  in  the  lease  without  the  consent  of  the 
lessor*  on  pain  of  a  forfeiture,^'  is  repugnant  to  and  incon* 
sistent  with  the  terms  of  the  lease,  which  is  made  a  part  of 
the  plea.  This  objection  would  be  fatal ;  but  to  raise 
the  questions,  which  were  intended  to  be  presented  by 
this  plea,  we  will  consider  the  allegation  made  so  as  ta 
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conform  to  the  words  and  terms  of  the  lease.  Two  quel- 
tions  are  there  made :  Is  a  condition  valid,  by  whieh  a 
lease  for  years  is  to  be  void,  if  the  lessee  assigns  T  Saoh 
«  condition  is  clearly  good  in  a  term  for  years  or  for  lifll. 
It  is  not  a  capricious  exercise  of  power  on  the  part  of  the 
lessor.  In  a  lease  for  agricultural  purposes,  the  lessor  fti 
interested  in  having  a  good  tenant  and  one  who  under* 
stands  his  business.  He  is  more  so  in  a  lease  for  mining 
purposes,  where  greater  skill  is  required  and  more  confi- 
dence is  necessarily  reposed  in  accounting  for  the  tolls  or 
rent. 

The  other  question  is  ;  will  King,  by  the  terms  of  this 
{ease,  incur  a  forfeiture,  by  recognizing  the  plaintiffs 
anti  the  defendant  Adderton  as  his  a^^octa^e^ and  convey* 
ing  to  them,  as  tenants  in  common  tvith  himself?  Clear* 
ly  he  will  not.  Conditions  are  taken  strictly,  because 
they  divpst  estates  ;  hence,  although  there  be  a  condition 
not  to  assign,  the  lessee  may  make  a  sub-lease;  afortiorihe 
may  take  in  associates  or  partners**  The  lease,  under  con- 
sideration, has  an  express  clause,  by  which  King  is  allow* 
ed  to  associate  others  with  himself.  The  condition  is, 
"that  he  is  not  to  sell  or  transfer  the  lease,"  in  other  words, 
he  is  net  to  ''assign,"  so  as  to  be  himself  no  longer  inter- 
ested in  it.  The  plea  is  founded  upon  an  entire  miscon* 
ccption  of  the  lease  and  the  condition.  The  object  of  the 
lessor  was  to  provide,  that  King  should  retain  an  in- 
terest in  the  lease,  because  he  had  reliance  upon  kit 
skill  and  honesty.  It  was  not  intended  to  cramp  his  op- 
erations, by  excluding  the  aid  of  associates. 

The  second  plea  was  objected  to,  because  the  aver« 
inent,  that  "neither  the  defendant,  nor  any  other  person, 
by  him  authorized,  did  ever  sign  any  contract  or  agree- 
ipent  in  writing  to  sell  or  lease,  or  for  the  sale  of  or  lea»- 
inj;  of  any  lands  to  the  complainants^  or  any  lease  tor 
digging  for  gold,  or  minerals  generally,  or  any  lands,  or 
eny  interest  in  or  concerning  any  such  lands,"  dsc  is  ir* 
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rekvant  tO|  and  does  not  meet  any  allegation  made  in  the 
bill;  for,  the  bill  does  not  allege^  that  the  defendant  did  agrea 
to  Bell  or  lease  any  land,  or  any  interest  in  or  coneerniag 
land  to  the  plaintiffs ;  but  the  allegation  is  that  the  de^.v 
fendant  leased  the  land  of  Sawyer  (which  lease  is  in  writ. 
ing)  for  himself  and  as  the  agent  of  the  plaintiffs  and  the 
defendant  Adderton^ 

This  objection  is  fatal — ^it  goes  to  the  merits.  The  plea 
does  not  allege,  that  the  agreement^  set  out  in  the  bill,, 
was  not  reduced  to  writing,  so  as  to  raise  the  question, 
whether  that  agreement  comes  within  the  operation  of 
the  statutes,  which  are  referred  to  in  the  plea,  So  the 
plea  does  not  '*hit  the  cas^*  made  in  the  bill,  and  is,  there*^ 
fore,  no  answer  to  it 

But,  if  the  plea  had  been  so  framed,  as  to  raise  the  ques  • 
tion,  whether  the  agreement^  set  up  in  the  bill,  comes  with* 
in  the  objection  of  the  statutes  referred  to,  we  think  it 
does  not. 

The  effect  of  the  Act  of  1844  is  to  except  contracts  "for 
leasing  or  lease^i''  (when  the  purpose  is  to  dig  for  gold. 
&c.,)  out  of  the  exception  in  the  Act  of  1810,  allowing 
parol  contracts  for  leases  not  exceeding  three  years.  la 
regard  to  leases,  both  statutes  arc,  by  their  terms,  con* 
fined  to  cases,  where  one  makes  a  lease,  or  agrees  to* 
make  a  lease  to  another. 

It  is  well  settled,  that  if  one  agrees,  by  parol,  to  buy 
land  for  another,  and  he  does  buy  the  land,  and  pay  for 
it  with  the  money  of  his  principal,  but  takes  the  deed 
in  his  own  name,  Equity  will  enforce  the  agreement^ 
hold  him  to  be  a  trustee,  and  compel  him  to  make  title  ta 
the  principal ;  for,  the  statute,  which  requires  all  contracts 
*Uo  sell  or  convey  land"  to  be  in  writing,  has  no  applica- 
tion. The  principle  is  the  same,  when  one,  by  parol,, 
agrees  to  procure  a  lease  for  himself  and  others,  and  does^ 
procure  the  lease  in  bis  own  name  ;  ho  is  a  trustee  for 
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tho8e»  for  whom  he  agreed  to  act,  and  the  statutes  re- 
ferred to  have  no  application. 

The  interlocatory  decree,  appealed  from,  must  be  af- 
ficmed,  with  costs. 


Pbb  CuiiiAM.        Ordered  to^be  certified  accordingl^r* 


MEMORANDUM. 


The  Honorable  Richmond  M.  Pearsok,  one  of  the  Jadges 
of  the  Superior  Courts  was  elected  by  the  General  Asaem- 
b}y»  in  December  1848»  a  Judge  of  the  Supreme  Court* 
to  supply  the  vacancy  occasioned  by  the  death  of  Judge 
Daniel. 

The  Honorable  William  H.  Battle,  who  had  received 
the  temporary  appointment  by  the  Governor  and  Council 
to  the  Bench  of  the  Supreme  Court,  resigned  that  office  in 
December  1846,  and  the  Honorable  Richmond  M.  Pearson 
was  elected  to  supply  the  vacancy  thus  created. 

The  Honorable  Augustus  Moore,  who  had  received 
from  the  Governor  and  Council  the  temporary  appoint- 
ment of  a  Judge  of  the  Superior  Courts  was  elected  to  the 
same  office  by  the  General  Assembly  in  December  1848« 
and  soon  after  resigned  it,  upon  which  the  Honorable 
William  H.  Battle  was  elected  to  succeed  him. 

The  Honorable  John  W.  Ellis  was  elected  to  the  office 
of  Judge  of  the  Superior  Courts  by  the  General  Assembly, 
in  December  1848,  to  supply  the  vacancy  occasioned  by 
the  promotion  of  the  Honorable  Judge  Pearson. 

The  Honorable  Bartholomew  F.  Moore,  who  had  re- 
ceived from  the  Governor  and  Council  the  temporary  ap- 
pointment of  Attorney  General,  was  elected  to  the  same 
office  by  the  General  Assembly  in  December  1848. 


MEMORANDA. 


At  the  late  Session  of  the  General  Assembly,  the  Hoir^ 
orable  Richmond  M.  Pearson  was  elected  a  Judge  of  the 
Supreme  Court,  in  the  place  of  the  Honorable  Judge  Dak* 
jELf  deceased ;  and  was  also  elected  a  Judge  of  the  Su* 
preme  Court  for  the  unexpired  time  of  the  Honorable 
William  H  Battle,  temporarily  appointed  by  the  Gov- 
erner  and  Council,  and  who  resigned  on  the  30th  of  De-^ 
cember,  1849. 

At  the  same  Session,  the  Honorable  Augustus  Moore, 
who  had  received  a  temporary  appointment  as  one  of  the 
Judges  of  the  Superior  Courts  of  Law  and  Equity,  from 
the  GoTernor  and  Council,  was  elected  to  the  same  offiee, 
but  in  a  few  days  sent  in  his  resignation. 

At  the  same  Session,  the  Honorable  John  W.  Ellxs 
was  elected  one  of  the  Judges  of  the  Superior  Courts  of 
Law  and  Equity,  to  supply  the  vacancy  occasioned  by 
the  resignation  of  the  Honorable  Augustus  Moorb. 

At  the  same  Session  the  Honorable  William  H.  Fat- 
TL£  was  elected  a  Judge  of  the  Superior  Courts  of  Law 
and  Equity,  to  supply  the  vacancy  occasioned  by  the 
promotion  of  Jvime  Pearsom  to  the  Supreme  Court  Benok 
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▲t  the  lame  Session  Baetholombw  F.  Moobb,  Esquire, 
was  elected  Attorney  General  of  the  State,  having  been 
previonsly  appointed  to  that  office  by  the  Governor  and 
Oonncil,  to  supply  the  vacancy  occasioned  by  the  resig- 
nation  of  Edwau  Stahlt,  Esqnire. 


APPENDIX 


In  the  matter  of  a  contested  election  before  the  Senate 
of  the  State,  between  Hugh  Waddell,  contestant,  and 
John  Berry,  the  returned  member,  the  following  resola* 
tions  were  adopted  by  the  Senate,  and  the  following  re« 
spouse  made  by  the  Supreme  Court  through  the  Chief 
Justice : 

Sbnatb,  January  17,  1849. 

WasBBAs,  there  is  a  contested  election  depending  be- 
fore the  Senate,  in  which  the  following  questions  of  a 
Constitutional  character  arise,  on  the  making  a  correct 
determination  of  which,  the  Senate  feel  great  difficulty* 
Therefore— 

Be  it  Resolved,  That  the  said  questions  be  respectful- 
ly submitted  to  the  Supreme  Court  for  their  considera- 
tion, with  a  request  that  the  said  Court  would  furnish 
the  Senate,  as  soon  as  practicable,  their  opinion  on  the 
same,  viz : 

Question  1st.  Is,  or  is  not,  the  vote  of  a  bargainor  la 
a  deed  of  trust,  legal  7 


ATProix, 

Question  2ni.    If,  or  is  not»  the  vote  of  a  Trastee  an* 
ier  a  deed  of  trust,  legal  ? 

Question  Srd.    IS|  or  is  noty  the  vote  of  a  cestui  que 
trustt  legal  ? 

CALVIN  GRAVES,  &  & 
A  true  copy  from  the  Journal 
of  the  Senate. 

H.  W«  MiLLiB,  Clerks  Senate* 


COMMUNICATION  FROM  CHIEF  JUSTICE  BUFFIN. 


IN  KEFLT  TO   A 


RssoLtf  ION  or  tm  sbnatb. 


Raleigh f  January  18(Ap  1849. 

Sim: 

The  ResolatioB  of  the  Senate,  passed  on  the  17tb 
instant,  reqaesting  the  Judges  of  the  Supreme  Court  to 
furnish  the  Senate  with  their  opinions  on  certain  ques- 
tions therein  mentioned,  touching  the  qualifications  of 
persons  to  vote  for  members  of  the  Senate,  under  the 
Constitution  of  this  State,  was  laid  before  the  Judges,  on 
the  evening  of  yesterday. 

Although  not  strictly  an  act  of  official  obligation,  whidl 
could  not  be  declined,  yet  from  the  nature  of  the  ques« 
tions,  and  the  purposes  to  which  the  answers  are  to  be 
applied — ^being  somewhat  of  a  judicial  character*— the 
Judges  have  deemed  it  a  duty  ef  courtesy  aad  respect  to 
the  Senate,  to  consider  the  points  submitted  to  them  and 
to  give  their  opinions  thereon.  I  am,  accordingly,  di« 
rected  to  communicate  it* 

Three  questions  are  proposed,  which  are  thus  ex« 
pressed  : 

"First.  Is  or  is  not  the  vote  of  a  bargainor  in  a  deed 
of  trust,  legal  ? 


ArPCNDIX. 

*fSecond.  k  or  is  not  the  vote  of  a  trustee  under  a 
deed  of  trust,  legal  ? 

"Third.  Is  or  is  not  the  vote  of  a  cestui  que  Trust, 
legal  r 

It  is  to  be  premised,  that  eategorical  auswera  to  these 
enquiries  could  not  be  useful  to  the  Senate,  for  want  of 
the  precision  in  the  terms  of  the  questions  themselves, 
which  is  usual  and  requisite  in  legal  discussions.  For* 
neither  the  subject  of  the  conveyance,  nor  the  nature  of 
the  trusts,  nor  the  estates  of  the  bargainor  and  bargainee 
are  specified.  But,  referring  to  the  nature  of  the  contro- 
versy before  the  Senate,  as  stated  in  the  resolution,  it  is 
supposed  that  the  case  to  which  the  Senate  alludes  is  of 
this  kind :  That  one  entitled  to  at  least  fifty  acres  of  land 
for  lite  or  some  greater  estate,  conveys  it  by  deed  of  bar- 
gain and  sale  to  a  trustee,  to  secure  debts  to  other  per* 
sons,  with  a  power  to  the  trustee  to  sell  the  estate,  and 
out  of  the  proceeds  to  pay  the  debts.  Then,  supposing 
the  prc)per  residences  of  the  parties,  the  points  arct 
whether  the  bargainor,  the  bargainee,  or  the  crejiitor, 
and,  if  cither,  which  of  them,  hath  a  right  to  vote  for  a 
member  of  the  Senate. 

The  Judges  would  have  been  gratified  to  have  heard, 
before  forming  their  opinion,  an  argument  on  the  part  of 
the  gentlemen  concerned  on  opposite  sides  ;  and,  if  the 
matter  of  htw,  involved  in  the  questions  of  the  Senate, 
were  deemed  by  them  doubtful,'  they  .  would  have  beea 
ebtiged  to  defer  their  answer  until  the  parties  or  their 
counsel  could  submit  their  views.  But  as  the  Judgesi 
upon  conference,  have  found  that  their  opinions  entirely 
coticur,  and  that  no  one  of  them  entertains  a  serious 
doobt  upon  the  subject,  they  have  felt  safe,  and  that  it 
VTM  proper,  to  deliver  their  opinion  at  once,  in  erder  to 
reAibve  the  difficulty  felt  by  the  Senate  in  determining 
the  pending  contest,  as  far  as  their  opinion  can  contri- 
bute to  that  end. 

The  questions  depend  entirely  upon  the  proper  con- 
•tfu^tion  oFthc  second  clause  of  the  third  section  of  the 


Ant  article  of  the  amendments  to  the  Constilolion  of  the 
State*  It  is,  that  "all  freemen,  (exeeptfree  negroes,  dee.) 
who  have  been  inhabitants  of  any  one  district  within  the 
State  twelve  months  immediately  preceding  the  day  of 
'  any  election »  and  possessed  of  a  ireehold  within  the  same 
district,  of  fifty  acres  of  land  lor  six  months  next  before 
and  at  the  day  of  eleotion,  shall  be  entitled  \o  vote  for  a 
member  of  the  Senate."  This  language  is  precise  and 
positive,  that  the  right  to  vote  belongs  only  to  him  who 
is  possessed  of  a  freehold.  The  first  enqiairy,  then,  na- 
turally is,  what  is  a  freehold,  and  who  is  a  freeholder, 
within  the  meaning  of  the  Constitution? 

The  term,  ''Freehold,''  is  a  legal  one,  of  very  ancient 
use,  and  of  known  signification  in  the  Conunon  Law.  it 
means  an  estate  in  land,  of  which  a  freeman  is  seised  for 
the  term  of  his  own  life,  or  the  life  of  another,  attiie4east. 
In  its  proper  sense,  it  is  restricted  to  such  an  estate  at 
law.  In  reference  to  private  rights,  it  is  always  used  in 
pleadings  and  statutes,  as  applicable  to  legal  rights  and 
.to  legal  rights  only.  It  has  likewise  been  used  in  the 
9ame  sense,  in  reference  to  the  qualifications  of  voters- 
Long  before  the  settlement  of  the  Colony  of  North  Caro- 
lina, the  right  of  voting  for  a  member  of  parliamoat  was 
limited^  by  an  ancient  Statute  of  England,  to  **Freehol« 
ders.**  A  conclusive  proof,  that  a  freeholder,  as  meant 
in  that  Statute,  was,  as  at  Common  Law,  one  who  had 
the  legal  estate  in  himself*  is  furnished  by  the  facts,  that 
it  required  a  subsequent  Statute  in  that  country  to  ena- 
ble a  mortgagor  of  a  freehold  estate,  coatimiing  in  pos« 
session,  to  vote,  and  another  to  disable  the  mortgagee 
from  voting,  when  be  is  not  in  the  actual  possession  of 
the  mortgaged  premises  or  in  the  pernaney  of  the  pro- 
fits.  So.  by  an  Act  passed  in  the  year  1760,  by  our  Co* 
lonial  Legislature,  substantially  following  a  previous  one 
of  the  year  1743,  it  was  thought  necessary  or  useftil  to 
define  the  term,  '^freeholder,'*  as  descriptive  of  one  enti- 
tled to  vote  for  Representatives;  and  therein  it  was 
provided,  that  a  person  who  bona  fide  hath  an  Estate 
Beal  for  his  own  life  or  the  life  of  another,  or  an  ettate 
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of  greater  dignity^  of  a  safficietit  namber  of  Herds  of 
landy  should  be-  aceounted  a  ^'freeholder/'  and  entitled, 
as  such,  to  vote ;  and  in  a  subsequent  clause,  it  was  far- 
ther enacted,  that  the  voter  must  be  ''possessed  of  a  free- 
bold  within  the  meaning  of  that  act" — that  is,  an  estaie 
real  for  life  at  least — ^"in  fifty  acres  of  land."  It  is,  thus, 
.«aiiy  to  see,  Mrhence  the  framers  of  the  Constitution,  in 
1776,  and  in  1835,  derived  the  notion  of  the  particular 
qualifioatioB  of  a  freehold,  and  also  the  terms  of  its  de- 
scription. Certainly,  the  settled  sense  of  the  word  "free- 
hold," as  a  term  of  the  law  descriptive  of  an  estate  in 
land  and  in  like  manner  as  descriptive  of  a  property 
qualification  of  voters,  both  in  the  mother  country  and 
in  this  .Colony,  is  that,  in  which  it  must  be  received  when 
used  in  the  Constitution,  when  prescribing  such  a  quali- 
fication for  voters. 

It  may  be  thoo^^ht  by  "some  persons,  that,  in  favour  of 
the  elective  franchise,  ^he  Constitution  should  receive  an 
eqottable  interpretation,  enlarging  the  term  "freehold/' 
80.  as  to  embrace  also,  what  is  called  an  "equitable  free* 
bold."  But  that  instrument  is  to  be  fairly  construed  and 
reoeived  according  to  the  plain  and  popular  import  of  its 
language  generally,  or  according  to  their  legal  sense  when 
it  uses  technical  legal  terms.  It  is  not  to  be  crippled  by 
a  rifcorous  adherence  to  the  letter,  on  the  one  hand,  nofr 
stretched  out  of  bounds  on  the  other,  by  a  latitudinous 
construction  of  words  of  definite  and  well  known  signifi* 
cation.  The  very  fact  of  requiring  a  property  qualifica- 
tion repels  all  attempts  to  fritter  it  away  upon  a  plea  of 
favor  to  the  citizen.  The  Constitution  forbids  any  such 
favor,  by  the  plain  implication,  that  such  a  qualificatiOtt 
is  deemed  indispensably  requisite  to  the  security  of  the 
citizens  or  the  stability  of  the  government :  and  its  pro- 
visions in  this  respect  ought  no  more* to  be  enlarged^,  than 
restricted,  by  construction.  Now  '^freehold"  and  "free- 
holder" are  terms  of  art,  of  the  definite  signifioation  in 
the  law,  hitherto  mentioned,  and  therefore  they  ought  s6 
to  be  understood.  It  is  true,  that  writers  on  that  pecaiiM^ 
brancfaof  our  jurisprudence,  which  is  called  Equity,  in 
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contradistinction  to  the  common  or  statute  laws,  and  also 
Chancellors,  sometimes  use  the  expression  ''equitable 
freeholder/'  Bat,  in  thus  using  it,  they  speak,  not  in  a 
literal,  but  a  figurative  sense.  They  do  not  mean,  that 
there  really  is  a  freehold  in  Equity ;  but  only  that  one, 
ivho,  in  the  view  of  a  Court  of  Equity,  is  entitled  in  pre- 
aenti  to  the  profits  of  land  for  life,  of  which  another  is 
seised,  is  to  be  regarded  in  that  Court,  to  many  purposes, 
as  if  he  were  seised  of  the  land,  instead  of  being  entitled 
to  the  use  and  profits  merely.  But  that  refers  solely  to 
the  beneficial  rights  of  property  in  equity^  in  respect  to 
the  enjoyment,  disposition,  and  transmission  of  the  user 
by  descent,  or  the  like  ;  and  not  at  all  to  legal  rights,  or 
political  privileges.  To  such  rights  and  privileges  the 
clause  in  the  Constitution  relates ;  and  its  terms  cannot 
therefore  be  controlled  by  any  peculiar  sense  in  which  a 
Chancellor  might  figuratively  use  them  in  reference  to 
certain  equitable  interests,  which,  in  some  respects,  have 
a  similitude  to  freeholds  in  land,  but  are  not  really 
freeholds. 

The  foregoing  considerations  have  so  much  weight  in 
establishing  the  proposition,  that  a  bargainor  in  such 
a  deed  of  trust  as  that  supposed,  or  a  mortgagor,  is  not 
entitled  to  vote  for  a  member  of  the  Senate,  that  the 
Judges  would  entertain  that  opinion  on  those  grounds, 
were  there  nothing  else  bearing  on  the  point.  But  there  * 
are  various  other  reasons,  arising  out  of  the  purposes  of 
the  provision  in  the  Constitution,  and  from  the  nature 
of  such  trusts  and  the  rights  of  mortgagors,  which  strong- 
ly tend  to  the  same  result.  Undoubtedly  the  object,  in 
requiring  the  freehold  qualification,  was  to  constitute 
one  branch  of  the  Legislature  peculiarly  the  guardian  of 
property  by  having  ft  chosen  by  the  owners  of  property. 
To  answer  that  end,  the  ownership  of  the  property  ought 
to  be  bona  fide  and  substantial,  and  not  colourable  and 
covinous,  or  nominal  Inerely.  Then,  it  is  to  be  observed, 
that  debtors  frequently  mortgage  their  estates,  or  convey 
them  in  trust,  as  a  security  for  debts  to  a  greater  amount 
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tban  the  value  of  the  land.  In  those  cases  tbey  have 
sach  interests  in  the  equity  of  redemption  or  resulting 
trusty  that,  while  they  continue  in  the  possession  and  en- 
joyment of  the  land,  they  may  be  called  "the  equitable 
freeholders"  in  the  Court  of  Chancery,  though  their  es« 
tates,  or  rather,  interests  are,  really  of  no  value.  It 
would  be  a  gross  abuse  of  the  Constitution  for  such 
persons  to  vote ;  as  they  have  neither  a  legal  or  benefi- 
cial property.  That  might,  indeed,  be  otherwise,  if  the 
Constitution  required  a  freehold  of  a  particular  value. 
In  that  case,  possibly,  the  value  of  the  land  abo^^e  the  in- 
cumbrance might  be  deemed  or  declared  to  be  the  mea- 
sure of  the  equitable  freehold,  as  it  is  called.  But  there 
can  be  no  such  discrimination  in  this  State.  No  act  of 
the  Legislature  can  add  to  the  qualifications  for  voting  or 
take  any  thing  away.  No  law  can  now  declare  what  is 
a  freehold,  so  as  to  make  it  difi*erent  from  that  described 
and  meant  in  the  Constitution.  As,  therefore,  debtors, 
who  convey  their  estates  in  mortgage  or  in  trust  to  se- 
cure more  than  their  value,  cannot,  in  any  just  sense,  or 
by  any  intelligent  and  upright  tribunal,  be  deemed  free- 
holders, to  the  purposes  of  the  Constitution,  and,  as  there 
is  no  power  to  create  a  distinction  between  such  mortga- 
ges and  deeds  of  trust  and  those  in  which  the  debts  are 
less  than  the  value  of  the  estate  ;  it  appears  to  follow  ne- 
cessarily, that  no  mortgagor,  or  bargainor  in  a  deed  of 
trust  of  that  kind,  is  competent  to  vote.  For,  as  all  can- 
not be  admitted  at  the  polls,  none  can :  since  they  all 
Have  rights  of  the  same  nature,  though  of  difierent  values 
in  the  market,  and  the  Constitution  refers  exclusively  to 
the  quantity  of  the  land  and  the  nature  of  the  estate  in 
it,  without  regard  to  value  in  any  case. 

Moreover,  if  persons,  claiming  equitable  interests  un- 
der express  reservations  or  declarations  of  trust,  were  en- 
titled to  vote,  so,  in  like  manner,  would  those  entitled  by 
way  of  resulting  or  implie(^  trusts.  Thus,  upon  a  con- 
tract for  the  purchase  of  a  ireehold,  the  vendor  before  a 
oonveyanee  becomes  a  trustee  for  the  vendee,  and  the 
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latter  the  equitable  owner  of  the  land,  provided  he 
has  paid  the  purchase  money  or  performed  the  contract 
on  his  part.  But  it  seems  quite  clear,  that  it  was  not 
contemplated  in  the  Constitution  to  make  such  nice  and 
doubtful  equities,  as  often  arise  out  of  such  dealings,  the 
subject  of  controversy  at  the  polls,  to  be  decided  by  the 
judges  of  the  election.  On  the  contrary,  it  was  proper, 
that  the  title  to  vote  should  be  defined  clearly  and  ren- 
dered simple,  so  that  the  rights  and  duties  of  the  citizen 
could  be  easily  understood  and  readily  determined.  By 
viewing  the  Constitution  in  the  legal  and  obvious  sense 
of  its  language  the  right  to  vote  is  thus  defined,  and 
vested  in  the  owaer  of  the  land  for  life — **the  freeholder** 
—in  possession. 

The  conclusion  of  the  Judges  is,  and  they  are  all  of 
opinion,  that  the  bargainor  in  such  a  deed  of  trust,  as 
that  supposed,  is  not  entitled  to  vote  for  a  member  of  the 
Senate,  in  virtue  of  any  trust  or  interest  in  the  land  or  in 
the  surplus  of  its  proceeds,  after  payment  of  the  debts,  re- 
served or  resulting  to  him. 

It  follows,  that  a  creditor,  secured  by  such  a  deed,  can<» 
not,  as  a  cestui  que  trusty  vote  for  a  Senator ;  for  he  has 
neither  a  legal  nor  an  equitable  right  to  the  land,  but  en* 
ly  a  right  to  have  iiis  debt  raised  out  of  it  Indeed,  if  a 
conveyance  be  made  to  one  upon  an  express  and  pare 
trust  for  another  for  life,  or  any  greater  interest,  the  rea- 
sons already  adduced  upon  the  first  point,  satisfy  the 
Judges,  that  the  cestui  que  trust  is  not  entitled  to  vote } 
because,  in  their  opinion,  merely  equitable  interests  are 
not  within  the  purview  of  the  Constitution  at  all,  but 
proper  freeholds  only* 

Upon  the  remaining  question  as  framed,  namely : 
Whether  the  bargainee  or  trustee  in  such  a  deed  be  en« 
titled  to  vote,  the  opinion  of  the  Judges  is  likewise  in  the 
negative.  Such  a  person  is  a  freeholder ;  and  if  that  by 
itself  would  suffice,  he  would  be  entitled  to  vote.  But, 
by  the  words  of  the  Constitution,  one  most  not  only  have 
a  freehold,  but  be  ''possessed*'  of  it.     That  is  a  material. 
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and  indeed,  essential  part  of  ihc  provision.  In  legal 
language,  "possessed"  in  not  the  appropriate  term  to  de- 
scribe the  quantity  of  an  estate,  as  being  a  freehold. 
Teohnically,  he,  who  has  a  freehold,  is  said  to  be  "seised," 
and  we  know  thereby,  that  he  is  fully  invested  of  the  es« 
tate.  **  Possessed,'^  then  when  applied  to  a  freehold, 
means  something  more  than  that  the  party  is  seised  for 
life  ;  for  such  seisin  is  implied  in  the  term  **freehold,"  by 
itself.  It  can  therefore  only  mean,  that  the  person  mast 
be  in  possession  of  the  land  as  his  freehold*  '^Possessed,'* 
is  therefore  very  properly  applied  to  the  term  "freehold," 
in  the  Constitution — not  as  denoting  merely,  that  a  per« 
8on  hath  a  lawful  right  to  the  land,  but  further,  that  he  is 
in  the  actual  enjoyment  by  possession  or  perception  o^ 
the  profits,  or,  at  least,  that  no  one  else  is. 

As  has  been  already  remarked,  the  policy  of  the  Con* 
stitution  is,  that  voters  for  members  of  the  Senate  should 
have  a  substantial  interest  in  the  country  in  the  form  of 
a  freehold  in,  at  least,  fifty  acres  of  land.  Now,  there 
may  be  such  a  freehold,  which  gives  do  beneficial  in* 
terest  to  the  freeholder  ;  in  whom  the  estate  was  vested 
for  the  use  and  benefit  of  another  entirely.  It  is  manifest 
that  such  a  freeholder  does  not  stand  in  such  a  relation 
to  the  property  and  the  country,  as  affords  a  reasonable 
expectation,  that  he  will  exercise  the  elective  franchise 
upon  the  motives  and  to  the  ends,  for  which  the  property 
qualification  is  required.  A  mere  mortgagee,  that  is,  one 
not  in  possession,  has  the  estate  ba-rely  as  a  security  for 
a  sum  of  money  ;  and  a  trustee  in  the  like  condition  holds 
the  title  exclusively  for  the  benefit  of  others.  It  often 
happens,  that  the  legal  estate  is  outstanding  in  the  trus- 
tee long  after  the  debts  are  paid  or  other  trusts  are  satis- 
fied ;  in  which  cases  the  trustee  cannot  rightfully  enter 
for  any  purpose,  but  is  bound  to  reconvey  the  land  upon 
request.  If  such  a  trustee  were  allowed  to  vote,  it  w^oold 
plainly  violate  the  policy  and  meaning  of  the  Constitu- 
tion, and  not  less,  its  language.  If  however  a  mortgagee 
take  actual  possession  by  himself  or  his  lessees,  he  be- 
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tiomes  thereby  a  freeholder  in  possession.  Indeed,  he  has 
a  sobstantial  interest,  as  well  as  the  estate,  and  is  in  fact 
enjoying  it,  and  therefore  his  right  to  vote  is  unqnestion- 
able.  It  is  not  so  obvious,  that  a  trustee,  in  a  deed  to 
secure  debts  to  others,  is  within  the  fair  sense  of  the  Con* 
stitution,  though  he  take  possession ;  and  it  can  hardly 
be  doubted  that  were  the  Constitution  such  an  instrument 
as  deals  in  details,  such  a  trustee  would  have  been  ex- 
pressly excluded,  or,  had  the  case  occurred  to  the  Con« 
vention,  that  to  the  words,  ^'possessed  of  a  freehold/' 
would  have  been  added  "to  his  own  use,"  or  some  pro* 
vision  of  similar  import.  But  the  Constitution,  in  factt 
contains  no  such  qualification  upon  the  right  of  the  Iree- 
bolder  in  possession  to  vote  ;  and  therefore  though  not 
plainly  within  the  reason  of  the  Constitution,  a  trusteot 
who  is  in  possession,  or  in  the  actual  receipt  of  the  pro* 
fits,  though  not  to  its  own  use,  is  fully  within  the  express 
words  of  the  provision  in  the  Constitution  as  it  is,  and 
consequently  he  must  be  admitted  to  his  vote.  For  there 
is  no  authority  for  a  judicial  or  legislative  interpolatioa 
of  an  exception,  that  the  person  must  be  '^possessed  to 
his  own  use,"  when  the  Constitution  is  not  thus  qualified, 
but  is  expressed  in  language^  not  in  itself  of  doubtful  ioft* 
port,  but  having  a  clear  and  settled  sense. 

The  question  of  the  Senate  has  no  reference  to  the  pos- 
session of  the  land  by  the  trustee ;  and  it  must,  therefore, 
be  understood  as  referring  to  the  right  of  a  trustee  to 
vote  by  force,  merely,  of  the  conveyance  to  him,  vesting 
the  legal  freehold  in  him.  Thus  understood,  the  answer 
of  the  Judges  to  it  is,  that  in  their  opinion,  such  a  trustee 
is  not  entitled  to  vote. 

But,  at  the  same  time,  they  deem  it  their  duty  to  say 
further,  that  they  are  likewise  of  opinion,  that  if  a  mort- 
gagee go  into  possession  of  the  mortgaged  premises  or 
receives  the  profits,  or  if  a  trustee,  in  such  a  deed  as  tha^ 
all  along  supposed,  actually  enter  into  possession  or  take 
the  profits,  for  the  requisite  periodi  then  the  formert  un. 
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doubtedly«  and,  In  the  opinion  of  the  Jadges,  the  latter 
also,  is  entitled  to  vote  for  a  member  of  the  Senate. 

It  will  be  observed,  that  the  effect  of  these  answers  ist 
that,  except  when  the  trustee  is  in  possession,  neither 
the  bargainor  nor  the  trustee  can  be  allowed  to  vote ;  and 
it  may,  possibly,  occur  to  the  minds  of  some,  as  an  objec* 
tion  to  the  principles  laid  down,  that  the  land  is  thereby 
excluded  from  representation  altogether,  and  in  so  doing, 
that  the  Constitution  is  disregarded.  But  the  objection, 
though  it  may  at  first  appear  plausible,  has  no  real  force. 
For  the  land  is  in  no  case  represented.  The  right  is  in  the 
owner.  It  is  true,  the  right  is  conferred  on  tiim  in  respect 
of  the  land.  But  it  is  only  for  the  security  of  his  rights 
and  interests  as  a  citizen  and  owner  of  land ;  and  he  is 
not  obliged  by  the  Constitution  to  vote,  or,  after  once  ac« 
quiring  the  right  to  vote,  not  to  part  from  it.  The  truth 
is,  that  there  is  a  great  deal  of  land  on  which  no  one 
votes  or  can  vote :  as,  for  example,  that  belonging  to 
single  women  and  infants,  and  to  persons  residing  in  a 
different  district  from  that  in  which  the  land  lies.  So.  if 
one  conveys  his  land  in  such  a  manner  as  not  to  leave  in 
himself  a  **freehold,''  he,  of  course,  parts  with  his  right  to 
vote,  though  he  continue  to  occupy  the  land.  But  it  does 
not  follow,  that  by  depriving  himself  of  that  right,  he 
.transfers  it  to  the  alienee  of  the  freehold.  For,  while  the 
former  owner  cannot  vote,  for  the  want  of  the  freehold 
the  new  owner  does  not  become  entitled  to  vote  by  hav- 
ing the  "freehold,^  unless  he  also  become  ''possessed"  of 
it.  There  is,  consequently,  no  inconsistency  in  holding 
that  neither  of  them  is  entitled,  when  the  trustee  is  not 
in  posssession  either  actually  or  by  receipt  of  the  profits. 
I  am,  sir,  with  very  great  respect. 

Your  most  obedient  servant, 

THOMAS  RUFFIN. 
To  the  Hon.  Calvin  Graves, 

Speaker  of  the  Senate/ 
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In  page  859,  last  line»  read  Spending''  for  '^preceding.' 
Page  261,  line  80,  read  ^'discovery"  for  "division/' 
Page  S64,  line  30,  after  ''PeopleV  insert  "• 
Page  278,  line  25,  before  ^'moieties'*  insert  ''by.** 
Page  286,  line  1»  read  ''slaves"  for  "shares." 
Page  280,  line  14,  dele  "up." 

•*      "      •'    15,  read  "trostees"  for  "trusees." 
Page  295,  line  12,  read  "on"  for  "or." 
Page  304t  line  1,  read  "sued"  for  "served." 
Page  SCO,  line  10,read"l846"for"l818." 

'•      "      "    38,  read  '*husband*s"  for  ^'defendant's." 
Page  310,  line  10,  read  "account"  for  "amount." 
"      "      "    15,  read  "may"  for  "many." 
"      "      "    81,  read  "those"  for  "these." 
"      "      «    85,  read  "reversion"  for  "reversioner." 
Page  311,  line  18,  for  "farincious,"  read  "farinaceous." 
Page  312,  line  6^  after  "timber"  insert  "between  the 
tenant" 
Page  318,  line  28,  after  "have"  insert  "had." 
Page  344,  line  10,  after  "evidence"  insert  a  full  stop  and 
read  "By**  for  "by." 

Page  844,  line  12,  after  "1835"  insert  a  comma,  and 
read  "he"  instead  of  "He." 
Page  347,  line  14,  after  "and"  insert  "not." 
Page  348,  line  7,  read  "12"  instead  of  "42." 
Page  359,  line  13,  before  "debu"  insert  '*any." 
'•      "      "    24,  read  "charge"  for  "change.* 
Page  362,  line  15,  read  "Skellecorne"  for  "Shellecom.** 
Page  365,  line  11,  read  "could"  for  "would." 
Page  375,  line  6,  read  '* John  A.  Robeson"  for  "John  H. 
Robeson.** 

Page  377,  line  2,  read  "John  A.  Robeson"  for  "John  H. 
Robeson." 

Page  377,  line  7,  read  "John  A.  Robeson"  for  "John  H. 
Robeson." 
Page  388,  line  5,  read  "slaves"  for  "shares.,* 

"      "      "     10,  after  "and**  insert  "not." 
Page  394,  line  1,  £feZc"that"  following  "and." 
Page  398,  line  8,  after  "will"  insert  "not" 

"      "    lines  10, 11.  read  "Trogues"  for  "Trognes." 
Page  410,  line  1,  read  "in"  instead  of  "to." 
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ACCOUNT   SETTLED. 

\,  Where  a  settlement  was 
made  between  the  lega- 
tees and  the  executor,  in 
which  settlement  no  in- 
terest was  computed  and 

.  the  legatees  received  the 
principal,  they  cannot  af- 

•  terwards  be  allowed  to 
rectify  the  settlement  as 
to  the  interest,  unless  they 
shew  that  the  interest 
was  omitted  in  the  settle- 
ment, either  through  mis 
take  or  accident,  or  fraud 
and  imposition — especial- 
ly after  the  lapse  of  sev- 
eral years.  James  v.  Mat- 
ihewSf  28 

2.  An  accountt  stated  in 
writing  and  settled  and 
signed  by  the  parties,  is  a 
bar  to  a  bill  for  another 
account*  Harrison  v. 
Bradley,  13G 

3.  If  the  plaintiiFs  state  the 
settlement  in  their  bill, 
they  cannot  ask  to  have  it 
opened,,  but     for    some 


fraud,  omission  or  mistake 
pointed  out.     Ibid. 

4.  Where  a  bill  for  an  ac- 
count lies,  the  defendant 
can  adduce  the  s.ettlemenf, 
and  shew  thereby,  that 
the  parties  have  already 
accounted,  and  therefore 
ought  not  to  be  compelled 
to  do  so  again.    Ibid. 

5.  The  difference  is,  that 
when  the  defendant  sets 
up  this  defence,  he  must 
state,  upon  his  oath,  that 
the  account,  as  settled,  is 
just  and  true ;  and,  in  that 
case,  it  is  conclusive,  un- 
less impeached  upon  one 
of  the  grounds  mentioned* 
Ibid. 

ADVANCEMENT. 
A  father  made  an  advanee- 
ment  to  one  of  his  sons 
and  took  from  ]2Jm  a  core* 
nant,  by  whicl)  he  sripa- 
lated,  **that  he  would  pay 
to  his  brothers  and  sisters, 
on  a  final  settlement  of 
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his  father's  estate,  with- 
out interest,  whatever 
sDOi  or  sums  of  money  he 
had  received,  if  above  his 
rateable  part  of  said  es- 
tate.'* Afterwards,  the 
father  borrowed  a  sam  of 
money  from  his  son  (not 
equHl  to  the  amount  ad 
vanced)  and  gave  his  bond 
for  it.  Held,  that  the 
brothers  and  sisters,  not 
advanced,  had  no  right  to 
restrain  the  collection  of 
this  bond*    Webb  v.  Lyon^ 

67 

ALIENS. 
Aliens  cannot  hold  land,  but 
the  sovereign  may  take  it; 
and  a  trust  of  land  for  an 
alien  cannot  be  enforced 
by  the  alienee,  but  may  be 
by  the  sovereign  in  equity. 
Atkins  V.  KroUf  207 

CONTRACT. 

Ses   Lunatic. 

CREDITOR. 

SsB  SusETY — ^Executors  and 
Adminibtsators. 

DEED. 
1«  Where  a  bill  seeks  to  re- 
cover  slaves,  and  alleges 
that  a  deed  for  them  to 
the  plaintiflf 's  was  signed 
and  sealed  by  the  father 
to  whom  they  belonged, 
but  was  never  actually 
delivered,  but  goes  on  to 
state  that  the  deed  was 
ixkly  proved  and  register- 
ed at  the  instance  of  the 


father.  Held,  that  this 
amounted  to  a  delivery 
and  conveyed  the  legal 
title,  so  that  the  plaintifiV 
remedy  was  at  law  and 
not  in  Equity.  Ellington 
V.  Currie^  91 

2.  A.  by  deed  conveyed  to 
his  grandchildren  a  num- 
ber of  articles  of  small 
value,  such  as  *'oid  iron, 
an  old  horse,  two  or  three 
hogs,  linen  wheel,''  &c. 
and  others,  specifically 
enumerating  and  describ- 
ing  them,  and  then  the 
deed  says,  "and  all  and 
every  article  of  property 
which  I  own,  whether 
enumerated  or  mention- 
ed, is  herein  conveyed." 
Held^  that  none  of  the 
slaves,  which  A.  owned, 
passed  by  this  convey- 
ance.   Williams  v.  AKtnt^ 

47 

3.  Proof  of  partial  imbecili- 
ty, combined  with  undue 
inlluence,  will,  in  Equity, 
invalidate  a  deed  as  well 
as  a  will.  Amis  v.  Satter^^ 
field,  173 

4.  When  a  paper  is  signed, 
sealed  and  handed  to  a 
third  person,  to  be  deliv- 
ered to  another,  upon  a 
condition  which  is  alter- 
wards  complied  with,  the 
paper  becomes  a  deed  by 
the  act  of  parting  with  the 
possession,  and  takes  ef- 
fect presently,  without  re- 
ference to  the  precise 
words  used,  nnless  it 
clearly  appear  to  be  the 
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intention  that  it  shoald 
not  then  become  a  deed, 
and  this  intention  would 
be  defeated  by  treating  it 
as  a  deed  from  that  time. 
Hall  V.  Harris,  303 

A.  To  give  a  deed  any  sensi- 
ble operation,  it  mast  de- 
scribe the  sabject  matter 
of  the  conveyance,  so  as 
to  denote,  upon  the  in- 
strument, what  it  is  in 
partioaiar,  or  by  a  refer- 
ence to  something  else, 
which  will  render  it  cer 
tain.  The  want  of  such 
a  description  or  reference 
in  a  deed  is  a  defect, 
which  renders  it  totally 
inoperative.  Kea  v.  Robe 
won,  373 

6.  In  construing  a  deed, 
words  may  be  transposed, 
ii  necessary,  in  order  to 
give  it  efficacy.  But  this 
cannot  be  done,  unless 
there  is  something  in  the 
instrument,  which  shews 
that  reading  the  deed,  as 
it  is,  will  defeat  the  in* 
tention,  and  that  by  trans- 
posing words  or  sentences, 
or  leaving  out  parts,  the 
deed  will  be  rendered  ef- 
fectual in  the  mannisr  in- 
tended by  the  parties, 
though  badly  expressed. 
Ibid. 

7.  A  provision  relative  to 
one  subject  cannot  be  torn 
from  that  subject  and  ap 
plied  to  another,  in  order 
to  give  a  different  meani  ng 
to  the  instrument.    Ibid 

See  Husband  and  Wipe. 


DEVISES  AND  LEGACIES. 

1.  A.  devised  to  his  daughter, 
then  the  wife  of  one  of 
the  plaintifls,  as  follows : 
••I  give  to  my  daughter 
M.  one  negro  boy  H.**  and 
five  others  by  name  **to 
wait  and  serve  her  life- 
time, and  after  her  death 
to  her  bodily  heirs  ;'*  Held 
that,  there  being  no  words 
in  the  will  to  explain 
*•  heirs"  to  mean  •'  chil- 
dren," the  legacy  vested 
absolutely  in  her,  and  she 
dying  soon  alter  the  death 
of  the  testator,  went  to 
her  husband  as  her  ad« 
ministrator.  DonneU  y. 
Mateer,  j 

2.  The  testator  also  devised: 
"I  leave  three  hundred 
dollars  in  the  hands  of 
my  executors,  to  pay  out 
to  her  as  they  see  that  she 
needs,  if  ray  estate  will 
afford  it."  Held,  that  this 
devise  vested   in  her  an 

.  absolute  right  to  the  three 
hundred  dollars,  and, 
though  she  died  a  short 
time  aflCer  the  death  of  the 
testator,  the  legacy  went 
to  her  husband  as  her  ad- 
ministrator.   Ibid. 

4.  A  legacy  to  a  son -in.  law, 
does  not,  by  virtue  of  our 
statute,  Rsv.  St.  ch.  123, 
sec.  15,  when  the  son-in« 
law  dies  in  the  lifetime  of 
the  testator,  vest  in  the 
child  of  such  son-in-law, 
Ibid, 
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4.  Where  there  is  a  win  and 
an  undisposed  of  residue, 
in  the  division  of  that 
residue  among  the  next  of 
kin,  nothing  that  has  been 
advanced  by  the  testator, 
either  real  or  personal,  in 
his  life  time,  nur any  thing 
bequeathed  in  the  will,  is 
to  be  brought  into  holch* 
jioU     Ibid* 

5.  A  testator  devised  as  fol- 
lows :  '4  direct  that  my 
children  remain  with  my 
wife,  to  be  raised  and 
educated  out  of  my  estate. 
And  as  one  child  may  be 
come  of  age  and  marry,  to 
have  allotted  off  to  such 

.  child  as  much  of  my  es- 

.  tate,  as  I  have  given  to 

my  daughter  Betsy,  and 

tiut  her  in  possession  of. 
f  my  wife  should  die  my 
widow,  I  direct  that  at  her 
deaths  my  estate,  of  every 
description,  be  equally  di- 
vided   between    all    my 
children,  considering,  in 
the  distribution,  the  part 
which   each    child    may 
have  received,  at  its  mar- 
riage or  when  it  came  of 
age.      In    educating  my 
children,  I  direct  that  my 
son   Lewis  be  continued 
at  College,  until  he  grad- 
uates ;  and  should  the  in- 
.  come  of  my  estate  justify 
it,  I  wish  my  two  sons 
James  and  Joseph  to  re- 
ceive a  like  education,  the 
best  education  the  income 
of  my  estate  will  afford. 
I  wish  all  my  daughters 


to  receive  a'good  English 
education.  Should  the 
income  of  my  estate  fall 
short  of  giving  them  a 
good  practical  educatioD. 
I  wish  them  to  receive 
one,  even  at  the  expense  of 
the  capital  of  my  estate.'* 
Held,  that,  upon  the  death 
of  the  widow,  the  estate 
was  to  be  divided  amoog 
the  children,  according  to 
the  direotioas  of  the  will. 
Amis  V.  Amis,  12 

6.  Held,  secondly^  that,  up 
to  the  time  of  the  widow's 
death,  the  infant  children 
were  to  be  educated  out 
of  the  Annual  profits  of 
the  estate,  free  from 
charge  and  without  ao* 
counting  for  it ;  and  after 
her  death,  the  expense  of 
the  education  of  the  chil- 
dren, then  uneducated, 
was  to  be  defrayed  out  of 
the  income  of  the  portion 
allotted  to  each  of  the 
said  children  respectively 
in  the  division, if  sufficient 
for  that  purpose,  but  if 
not  sufficient  each  of  the 
legatees  mast  contribute 
in  proportion  to  their 
shares.    Ibid. 

7.  Held,  lastly,  that  the  pro- 
perty allotted  to  the  sev- 
eral children  to  make 
them  equal  to  that  given 
to  Betsy,  is  to  be  valued, 
according  to  the  prices  of 
such  property  at  the  time 
of  the  advancement  to 
Betsy.     Ibid, 

^  8.  A.  by  will  devised  cer- 
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tain   lands    to   his   wiTe, 
children  and  grand*chil* 
dren,  and   also  directed 
certain  parts  of  his  per- 
sonal estate  to  be   deliv- 
ered over  to  them.     He 
then  devised  as   follows  : 
*''Tbfi  balance  of  my  land 
and  other  property  I  ap 
point  and  ordain   to   be 
sold,  and   the  money  ari- 
sing from  the  sale  thereof, 
not  given  away,  to  he  ap- 
plied to  paying  my  debts; 
and  the  balance,  if  any,  to 
be  equally  divided  among 
the   herein   named  lega 
tees."     The  will  was  af- 
terwards declared    good 
as  to  the  real  estate,  but 
not  good  as  to  the  person- 
al estate.     Held,  that  the 
balance  of  the  proceeds  of 
the  land  directed   to  be 
sold,  after  payment  of  the 
debts*  should  be   divided 
among  those   who  were 
named  a«  legatees,  though 
jn  fact  the  legacies  had 
failed,  by  reason  oi  an  in 
formality  in  the  execution 
of  the   will.      Tucker  v. 
Tucker,  82 

9.  Where  a  testator  who 
died  before  the  passage  of 
the  Act  of  1830  (Kev.  St. 
Ch.  Ill,  Sec.  59,)  be 
queathed  certain  slaves  to 
A.  and  B.  in  trust  that 
they  should  enjoy  the  pro- 
duce of  their  own  labor  : 
Heldt  that  this  bequest 
was  void,  and  the  said  A. 
and  B.  being  the  residua- 
ry legatees,  that  the  ab- 


solute; property  in  the 
slaves  passed  to  them.*— 
Bennehany.NoriDOodf  106 

10.  Heldt  further,  that  the 
Act  of  1830  did  not  affect 
the  constructioa  of  this 
devise,  the  testator  bav* 
ing  died  before  the  pas- 
sage of  that  Act.    Ibid. 

11.  The  Act  of  the  General 
Assembly,  of  1827,  rela* 
tive  to  the  construction  of 
limitations  over  in  will 
alter  a  **dying  without  is- 
sue*' 4*^.  which  was  rati- 
fied on  the  7th  day  of 
January,  1828,  and  directs 
that  it  shall  not  apply  to 
wills  made  before  the  1 5th 
day  of  January  next," 
must  be  construed  to 
speak  from  the  first  day 
of  the  session,  which  was 
in  November,  1827,  and 
therefore  it  went  into  op^ 
eration  on  the  15th  of 
January,  1828.  Weeks  y. 
Weeks,  1 1 1 

12.  A  testator  in  February, 
1828,  bequeathed  a  negro 
girl  to  A.  and  B.  ^'aiid  if 
they  should  die  without 
an  heir  or  heirs  lawfully 
begotten,  the  said  negro, 
&c.  to  return  to  my  chil- 
dren." The  testator  had 
eight  children  living  Uibd 
and  also  at  the  time  of 
his  death.  Held,  that  they 
took  under  this  will  an 
immediate  interest,  which 
was  transmissible  to  their 
executors  or  administra- 
tors.   Ibid. 

13.  in  the  case  of  a  legacy 
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to  one  for  lifei  remainder 
over,  the  assent  of  the  ex- 
ecutor to  the  legatee  for 
l.Te,  enures  to  the  benefit 
ot  the  remainder-man,  and 
vests  in  him  a  legal  es 
tate,  which  is  liable  to 
execution.  Reay.  Rhodes, 

148 

14.  The  assent  of  the  exec 
utor  vests  the  legal  estate 
in  the  legatee,  though  the 
executor  may  thereby 
commit  a  devastavit^  and 
a  creditor  can  only  follow 
the  property  in  a  Court  of 
Equity.     Ibid, 

15.  It  is  not  necessary  that 
an  assent  be  expressly 
given  or  directly  proved, 
for  it  may  be  implied 
from  the  acts  of  the  par- 
ties, or  the  declarations  of 

.  the  executor,  though  not 
amounting  simply,  to  an 
assent.  But  the  acts  or 
declarations,  in  order  to 
have  that  effect,  must  be 
soch  as  are  unequivocal, 
and  satisfy  the  mind,  that 
the  executor  meant  to  ac- 
knowledge the  right  ol 
the  legatee  to  the  thing, 
and,  of  course,  to  deter- 
mine his  own  title  or  con- 
trol over  it,  in  opposition 
to  the  legatee.    Ibid 

16.  A  bequest  to  A.  and  '*at 
her  death  to  be  equally 
divided  among  the  heirs 
of  her  body,"  is  a  good 
bequest  in  remainder  to 
A's.  children.  Evans  v. 
Lea,  169 

17.  In  a  will,  the  grammati- 


cal construction  vtkusi  pre« 
vail,  unless  a  contrary 
intent  plainly  appears. — 
Love  V.  Love,  SSOl 

18.  A  bequest  of  a  negro 
woman  and  her  increase, 
without  any  explanatory 
words,  will  not  entitle  the 
legatee  to  a  child  of  the 
woman,  born  before  the 
testator's  death.  But  if 
there  be  any  expression 
in  the  will,  bhewing  an 
intention  on  the  part  of 
the  testator,  that  the  child, 
so  born,  shall  be  included 
in  the  gilt  of  the  mother,- 
then  the  legatee  shall 
take  it :  as  where,  in  such 
a  bequest,  one  of  the  chil- 
dren of  the  mother  is  ex- 
pressly excepted,  this 
shews  the  intention  of  the 
testator  that  the  legatee 
should  take  all  the  chil- 
dren, except  the  one  ex- 
cepted.   Ibidm 

19.  When  the  law  separates 
real  and  'personal  estate, 
which  a  testator  had  giv- 
en together  to  the  same 
persons,  subject  to  char- 
ges, and  then  gives  one 
portion  of  the  property  to 
one  set  of  persons  and  the 
other  portion  to  another 
set.  it  must  in  like  man- 
ner apportion  the  charges. 
The  fund  and  the  incum- 
brances ought  to  go  toge- 
ther.   Atkins  v.  Kron,  207 

20.  Where  a  testator  be- 
queathes Bank  Stock  gen  • 
erally,  without  saying  it 
is  the  bank  stock  he  owns. 
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tbe  bequest  will  be  gen- 
eral and  not  specific. — 
McGuirev,  Evans^  269 
21*  But,  when,  after  giving 
several  legacies  of  bank 
stock,  in  giving  another 
legacy  of  bank  stock  he 
uses  this  expression  ''in 
case  there  should  be  any 
deficiency  in  the  bank 
stock,  which  I  hold  at  my 
death,  as  compared  with 
the  amount  bequeathed 
in  my  will  and  testament '' 
Heldn  that  he  meant  the 
stock  he  should  then  have, 
and  therefore  the  legacies 
were  specific  and  not  gen- 
eral.    Ibid* 

92.  Held,  further,  that  the 
bank  stock  being  insuffi- 
cient to  discharge  the 
legacies,  the  legatees  are 
entitled  to  have  what 
stock  there  may  be  ap 
pHed  pro  rata  to  the  pay- 
ment of  these  legacies 
and  that  the  deficiencies 
are  to  be  supplied  out  of 
the  residue  ol  the  estate. 
/62V;. 

23.    A  testator  directs,  a 
mong  other  things,  as  fol 
loWs :  'in  case  my  Bank 
Stock  should  not  be  ab 
sorbed  in  the  payment  of 
debts    which  may  come 
against  my  estate,  then 
and  in  that  case  I  give 
and  bequeath  to  A.  two 
shares  of  the  Bank  Stock 
fcc.**      There     were    no 
debts,  to  which  the  Bank 
Stock    was    applied  but 
there  was  not  stock  e- 


nough  to  satisfy  previous 
legacies.  Held,  that  this 
bequest  failed,  because  of 
the  failure  of  the  fund,  out 
of  which  it  was  to  come. 
Ibid.    . 

24.  When  the  same  proper* 
ty  is,  by  the  same  will, 
given  to  two  different 
legatees,  they  take  moie- 

-iies.     Ibid. 

25.  A  testator  bequeathes 
to  his  four  daughters 
Sarah,  Elizabeib,  Marina 
and  Agnes  certain  negro 
slaves,  and  directs  that 
no  division  shall  take 
place  until  his  eldest 
daughter  arrives  at  the 
age  of  twenty-one,  when 
she  was  to  receive  her 
share  and  so  on  as  to  each 
of  tho  other  daughters 
upon  her  arriving  at  the 
same  age.  The  will  also 
directs  "that  if  either  of 
my  said  daughters  should 
die  without  lawful  issue, 
then  and  in  that  case  the 
survivors  or  survivor  of 
my  said  daughters  shall 
have  all  the  said  negroes 
and  their  increase  for- 
ever.'' Marina  died  first 
under  age  and  without  is- 
sue ;  then  Sarah  died  un- 
der Rge  but  leaving  a 
child  and  her  husband 
surviving;  then  Agnes 
died  under  age  and  with- 
out  issue  ;  lastly,  Eliza* 
beth  after  having  inter- 
married with  S.,  died  un- 
der age  and  without  issue. 
Spruill  V.  Moorcy        284 
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90.  Held  first,  i\\nX  this  was 
a  vested  legacy,  subject 
to  go  to  the  survivors  or 
survivor  upon  the  death 
of  any  of  the  daughters 
under  age  and  without 
issue.     Ibid. 

27.  Held  secondly^  that  on 
the  death  of  ^arah,  hor 
share  having  become  ab- 
solute  by  her  having  is- 
sue, vested  in  her  husband 
who   had   the    slaves   in 

'  possession,  and  that  her 
share  also  included  one 
third  of  the  share  be- 
queathed to  Marina.  Ibid, 

28.  Held,  thirdly,   that  the 
•  share   of  Agnes,    on  her 

death,. survived  exclusive- 
ly to  Elizabeth  and  that 
the  child  of  Sarah  was 
not  entitled  to  any  part  ol 
it.     Ibid. 

29.  Held,  fourthly,  that  the 
share,  to  which  Agnes 
became  entitled  on  the 
death  of  Marina,  of  the 
legacy  brqueatbed  to  her, 
also  went  to  the  last  sur- 
vivor Elizabeth.     Ibid. 

30.  The  general  rule  is,  that 
li  legacies  be  given  to 
three  or  more  persons,  as 
tenants  in  common,  in 
distinct  shares,  with  a 
limitation  over  to  the  sur- 
vivors, upon  the  death  of 
any  of  them  under  age  or 
without  leaving  issue,  and 
two  of  them  die,  then  on 
ly  the  original  share  of 
the  one  dying  last,  and 
not  the  survived  share. 
goes  over.     But  there  is 


a  distinct  exception  to  the 
rule,  and  that  is,  where  a 
fund  is  left  as  an  aggre- 
gate fund,  and  made  Ax* 
visible  among  many  lega- 
tees, with  the  benefit  of 
survivorship,  in  which 
case  the  whole  fund  may 
go  the  last  survivor.  The 
word  "air  applied  to  the 
fund  to  go  over,  makes  it 
an  aggregate  fund.    Ibid. 

31.  A.  in  1831,  devised  to 
his  ten  children  a  tract  of 
land  in  fee,  equally  to  be 
divided  among  them — 
and  also  gave  them  seve- 
ral negroes ;  and  then 
follows  this  clause — 
'Should  any  of  my  chil* 
dren  die  before  they  have 
lawfulheirs  of  their  bod- 
ies, I  he  property  of  my 
child  that  may  decease 
shail  be  equally  divided 
among  my  children  that 
may  survive."  Held — 
that  under  this  will  each 
of  the  children  took  an  es- 
tate in  fee,  defeasible  up- 
on his  or  her  death,  be* 
fore  having  a  child  ;  and 
upon  the  birth  of  such 
child  the  fee  became  ab- 

V  solute,  whether  the  devi- 
see had  or  had  not  issue 
living  at  the  time  of  his 
death.  Sadler  v.  TFt7- 
son,  296 

32.  A  partition  of  the  land 
having  been  made,  A., 
one  of  the  devisees,  pur- 
chased two  other  shares 
and  sold  them  together 
with  his  own  to  B.,  who 
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Was  aware  of  A^s  title, 
and  who  gave  his  bond 
for  the  parchase  money. 
C,  one  of  the  devisees, 
whose  share  A.  purchas- 
ed and  sold  to  B.  was  a 
female,  has  never  had  any 
children,  and  is  now  past 
the  age  of  child-bearing. 
On  a  bill  of  injunction 
filed  by  B.  to  rescind  the 
contract  and  have  his 
bond  surrendered  to  him, 
Held,  that  B.  had  no  right 
to  have  the  whole  con- 
tract  rescinded,  but  was 
only  entitled  to  compen- 
sation for  any  loss  he 
might  sustain  in  not  ob- 
taining a  title  to  C's  share. 
Ibid. 

A  testator  bequeathed  to 
his  wife  "two  choice 
horses,"**  "fifteen  choice 
sheep,**  &c  ,  and  the  wife 
died  before  receiving  her 
legacy.  Held,  that  the 
administrator  of  the  wife 
was  not  entitled  to  his 
choice,  but  that  the  se- 
lection must  be  made  by 
the  executors  of  the  hus- 
band and  should  be  of  the 
best  sheep.  Harris  v. 
Pkilpot,  324 

S4.  A  testator  bequeathed 
as  follows  :  '*I  give  to  my 
daughter  S.  G.  four  ne- 
groes,  by  name*  Dice,  &c. 
which  she  has  already 
received,**  and  in  a  subse- 
qent  clause  he  says,  '^It 
is  mv  desire  that  my 
daughter  S.  6.  have  three 
small    negroes     more — I 
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which  Will  make  her 
number  seven,  equal  with 
her  brother's  number.**— ^ 
After  making  his  will,  the 
testator  conveyed  thfee 
negroes  to  his  daughter 
S  G.bydeedofgift./ZcW> 
that  this  was  a  satisfac- 
tion of  the  legacy  of  three 
small  negroes.    Ibid. 

35.  A  testator  in  the  resi- 
duary clause  of  his  will 
devised  and  bequeathed 
as  follows,  "my  other  two 
tracts  of  land,  &c.^  and 
all  my  negroes,  not  men- 
tioned, &c.,  to  be  equally 
divided  between  my  two 
sons  W.  H.  and  R  H.  and 
ttiy  daughter  S.  G.  and  the 
heirs  of  my  son  L.  deeeas* 
ed.**  fleW,  that  the  words 
"hijirs  of  L.***  as  herd 
used,  mean  "the  children 
of  L,*'  and  th.at  the  divi- 
sion mustbe/>ercflrpiVa,in 
which  each  of  the  chil- 
dren of  L*  will  take  one 
full  share.    Ibid. 

36.  Where  a  testator  dis- 
posed of  bis  land«  slaves 
and  perishable  estate,  as 
distinct  funds,  and  direct- 
ed, among  other  things^ 
that  the  slaves  should  bO 
equally  divided  among  his 
children,  and  that  his 
diughter  £.  S.  should 
have  an  equal  share  of 
his  slaves  "and,  as  1  have 
given  my  said  daughter 
E.  S.  no  part  of  my  lands, 
in  lieu  thereof  I  give  unto 
the  said  £.  S.,  in  addition 
to  her  share  of  slaves^ 
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.  fifteen  hundred  dollars 
uxn-th  of  slaves,"  and  then 
directed  bis  perishable  es- 
tate, after  payment  of  his 
debts,  to  be  equally  divi- 

.  ded  among  his  wife  and 
his  children.  Held^  that 
the  legacy  of  "fifteen  hun- 
dred dollars  worth  of 
slaves"  to  E.  S.  was  to  be 
taken  out  of  his  slave  es- 
tate, Simmons  v.  Good" 
.     ing,  582 

97.  A  testator  devised  cer- 
tain lands  and  personal 
property  to  his  daughter 
M.  S.,  *'and  on  the  mar- 
riage of  my  said  daughter, 
said  property  to  be  held 
by  my  said  daughter  and 
her  husband  during  their 
joint  lives  and  the  life  of 

-  the  survivor,  and,  at  the 
decease  of  the  said  M.  S. 
and  her  said  htsband,  to 
be  equally  divided  be- 
tween the  children  of  mry 
said  daughter,  who  may 
survive  their  said  parents 
and  be  living  at  their 
death,"  &c.  M.  S.  mar- 
ried 0.  and  died  in  the 
lifetime  of  the  testator, 
having  no  children,  and 
her  husband  survived  the 
testator.  Held,  that  O. 
took  nothing,  because  by 
the  death  of  M.  S.  the 
legacy  and  devise  failed, 
and  both  the  subject  and 
the  description  of  the  per- 
son failed,  there  being  no 
distinct  substantive  de- 
vise or  legacy  to  O.  Ibid. 

88.  A  testator  left  land  and 


personal  property  to  his 
daughter  M.  8.  and  if  she 
died,  without  children 
surviving  her,  *'  then  I 
give  said  land  to  my  own 
heirs  at  law,  and  said 
slaves  and  their  increase 
to  my  next  of  kin."  The 
said  M,  8.  died  in  the 
lifetime  of  the  testator. — 
The  children  of  another 
daughter  who  died  also 
in  the  lifetime  of  the  fa- 
ther, are  entitled  to  the 
share  which  the  mother 
would  have  had  in  the 
land  so  devised,  if  she  had 
lived,  but  not  to  any  part 
of  the  personal  estate. 
**next  of  kin"  meaning 
"nearest  of  kin,"  without 
some  explanatory  words 
in  the  will.     Ibid. 

39.  When  a  will  fully  df 
scribes  a  person  or  things 
whether  by  many  or  few 
particulars,  it  is  not  com- 
petent to  receive  parol 
evidence  of  what  was  in* 
tended,  though  nothing  be 
found  to  answer  the  de- 
scription ;  for  to  pass 
another  thing,  or  to  pass 
the  thing  to  another  per- 
son than  that  described 
in  the  will,  would  be  to 
give  operation  to  the  will 
over  a  thing  or  in  favor 
of  a  person  not  mentioned 
in  it*    Barnes  v.  Simms^ 

392 

40.  Thus  where  a  testator 
queathed  a  negro  by  the 
name  of  "Aaron,"  and  it 
was  shown  that  he  had 
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to  negro  of  that  name, 
but  had  one  by  the  name 
of  *'Lamon,"  not  mention 
ed  in  the  will ;  Held,  that 
the  Court  could  not  say 
the  latter  passed  by  this 
bequest.     Ibid. 

41.  A  testator  gave  to  his 
daughter  "M.  wife  of  D." 
a  tract  of  land  and  sever- 
al negroes  and  ether  per- 
sonal property,  and  di- 
rected that  the  negroes 
should  work  on  the  land 
he  had  given  her,  "for  the 
support  of  her  and  her 
children,  and  if  the  ne- 
groes dont  make  a  sup- 
port, rent  out  the  land  and 
hire  out  the  negroes.*' — 
Held,  that  this  could  not 
be  construed,  as  a  devise 
or  bequest  to  her  separcate 
use,  as  there  was  not  e- 
nough  to  amount  to  the 
plain  exclusion  of  the 
husband,  jffe^^,  also,  that 
the  children  of  M.  took  no 
estate  under  this  devise 
and  bequest.     Ibid* 

42.  Where  a  devise  of  land, 
in  a  will  made  since  the 
Actof  1784,  Rev.  St.  Ch. 
132,  Sec.  10,  and  Ch.  03, 
Seel,  is  to  A  for  life,  and 
should  he  have  lawful  is- 
sue, then  to  be  equally  di- 
vided between  his  lawful 
issue,  but  should  he  not 
have  lawful  issue,  then 
over,  &c.  Held,  that  A. 
took  only  a  life  estate  in 
the  land.    Wa7*d  v.  Jones, 

400 

43.  Where  a  testator  di-, 


rected  that  his  execatort 
should  sell  any  part  of  his 
real  estate  whenever  they 
may  think  proper  to  do 
so  **  without  any  order  or 
decree  of  the  Court." — 
Held,  that  this  real  es- 
tate, not  being  charged 
with  the  payment  of  debts 
nor  being  directed  to  be 
applied  in  that  way,  it; 
could  not  be  so  subjected, 
in  exoneration  of  the  per- 
sonal estate,  but  could  on- 
ly be  resorted  to,  after  the 
exhaustion  of  the  person- 
al estate,  for  the  purpose 
of  discharging  the  debts. 
Graham  v.  Little,        407 

44.  When  gifts  in  a  will  are 
to  ^'children,"  the  general 
rule  is,  that,  when  there 
are  persons  who  answer 
that  description,  grand- 
children  cannot  take  un- 
der it.     Ward  v.  Sutton, 

421 

45.  A.  devised  all  the  resi- 
due of  his  estate  as  fol* 
lows,  "to  be  equally  divi- 
ded between  Laney  Har- 
per's children,  Sarah  Jar- 
man  and  -her  children, 
Isaac  Ward's  two  ehiU 
dren,  Elizabeth  &  Laney, 
<fec.  and  Winifred  Wil. 
Hams'  Koonce  children  to 
be  equal  in  said  residue 
with  Laney^Harper's  and 
Sarah  Jarman  and  her 
children,  and  my  nephew 
Miles  W.  Spight  to  be 
equal  with  the  two 
Koonce  children" — and 
there  were  three  of  the 
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•  Ko9DjO«  children.  Held, 
tbat  ihe  Court  coal4  not 
atrilLe  out  the  word  **two'' 
in  the  bequest  to  Spigbt, 
but  to  effect  the  intention 
of  the  testator  that  word 
must  be  referred  toWard's 
children.    Ibid. 

DOMICILE- 

)•  T^e  acquisition  of  a  new 
domicil  does  not  depend 
simply  upon  the  residence 
of  the  party.  The  fact 
of  residence  must  be  ac 
companied  by  an  inten 
tion  of  permanently  resid 
ing  in  the  new  domicil, 
und  of  abandoning  the 
former — in  other  words, 
ihe  change  of  domicil 
jpnust  be  made  manifest 
animo  et  facta,  by  the  fact 
pf  residence  and  the  in- 
tention to  abandon. — 
Plamnj^X    v,     Brandom, 

190 

!|^,  The  length  of  residence 
is  not  important,  provi- 
ded the  animus  be  there. 
If  a  person  goes  from  one 
country  to  another,  with 
the  inten,tiai\  of  remain- 
ing, that  is  sufficient — 
and  whatever  time  he 
^)ay  have  lived  there  is 
liot  enough,  unless  there 
be  an  intention  0/  re 
maining. 

EXECUTORS   AND  AD- 
MINISTRATOllS. 

1.  A  creditor  may  follow 
the  assets  of  a  deceased 
person  iuto  the  hands  of 


legatees*  and  of  other 
persons  claiming  as  voIqd* 
teers  or  fraudulent  alien- 
ees of  ^n  unfaithful  aod 
insol  vent  executor.  Bar" 
naville  v.  ThreadgiU^  86 

2.  An  administrator,  ap- 
pointed in  one  State,  can- 
not sustain  an  action 
brought  in  his  representa- 
tive character  in  another. 
But  vi'here  a  person  dies 
in  this  State,  in  posses- 
sion of  slaves,  then  being 
in  this  State,  the  admin* 
istrator  may  sue  for  them 
in  his  own  name  and  up- 
on his  own  legal  title,  ei- 
ther in  this  or  another 
State,  though  they  may 
have  been  removed  out 
of  this  State  before  ad- 
ministration granted.— 
Plummer     v.     Brandom, 

100 

3.  An  administrator  in 
South  Cnrolina  of  the  es« 
tate  of  an  intestate,  whoso 
domicil  was  in  that  State, 
cannot  sue  in  this  State 
an  administrator  appoint- 
ed here,  to  recover  the  a* 
mount  of  assets  remaining 
in  the  hands  of  the  latter 
after  payment  of  the  debts. 
Carmichael  v.  Ray,     365 

Si^B  Devises  and  Legacies. 

FRAUDS  AND  FRAUDU- 
LENT  CONVEYANCES. 

1.  Equity  will  not  interfere 
with  the  operation  of  the 
statute  of  frauds,  at  the 
instance  of  either  party 
to  9k  fraudulent  convey- 
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ance.    Ellington  v.  Cur- 
rie^  2\ 

2.  Where  a  deed  of  gift  is 
frandulent  againat  credit- 
ors, and  the  property 
conveyed  by  it  is  sold 
under  executions  at  the 
instance  of  the  creditors, 
the  surplus  in  the  hands 
of  the  officer,  remaining 
after  satisfying  the  exe- 
cutions, belongs  to  the 
donees.  Williams  v.  A' 
ventf  47 

3.  If,  when  a  man  is  so 
drunk  as  to  render  him  an 
easy  prey  to  the  fradulent 
designs  of  another,  an  un- 
fair advantage  is  taken 
of  his  situation  to  procure 
from  him  an  unreasona- 
ble bargain,  a  Court  of 
Equity  will  interfere  and 
rescind  the  contract,  not 
on  the  ground  of  his  drun 
kenness,  but  of  the  fraud 
Calloway  y.  Wilherspoon, 

128 

4.  If  a  woman  on  the  eve 
of  marriage,  and  without 
the  knowledge  or  consent 
of  her  intended  husband, 
convey  her  property  to 
her  children,  it  is  a  fraud 
on  his  marital  rights  and 
the  conveyance  will  be 
set  aside.  Goodson  v 
Whitfield,  163 

5.  A  right  can  only  be  lost 
or  forfeited  by  such  con- 
duct as  would  make  it 
frandulent  and  against 
conscience  to  assert  it. — 
Devereuxv,  Burgwyn^  351 

6.  Ifoneactsinsuchaman* 


ner,  as  intentionally  to 
make  another  believe, 
that  he  has  no  right,  or 
has  abandoned  it,  and  the 
other,  trusting  to  that  be- 
lief, does  an  act,  which 
he  would  not  otherwise 
have  done,  the  fraudulent 
party  will  be  restramed 
from  asserting  his  right ; 
unless  it  be  such  a  case, 
as  will  admit  of  compen- 
sation*   Ibid. 

GUARDIAN  AND  WARD. 

1.  Where  a  guardian  bona 
fide  transfers  to  another, 
for  a  full  consideration,  a 
debt  due  to  his  wards,  the 
assignee  is  entitled  to  th^ 
same  remedy  in  Equity^to 
recover  the  debt,  which 
the  wards  would  have 
had.  Newsom  v.  iVcir^ 
som,  122 

2.  Where  a  guardian  ob- 
tains  a  decree  of  a  Court 
of  Equity  for  the  sale  of 
his  ward's  land ;  to  make 
him  liable  for  any  loss  in 
consequence  of  such  sale, 
it  must  appear  that  he 
wilfully  practised  a  de- 
ception  on  the  Court,  by 
false  allegations  and  falset 
evidence  or  by  industrir 
ously  concealing  material 
facts.  Harrison  v.  Brad^ 
^^Vf  18Q 

HOTCHPOT. 
SsE  Dbvisbs. 

HUSBAND  AND   WIPE. 

1.  Though  a  husband   may 

assign     or    release    th^ 
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wUg's  chases  tn  action,  orj 
convey  her  expectant  le  j 
gal  interest  in  persona]  i 
chattels,  yet  if  he  do  not  j 
assign  release,  or  convey  | 
them  during  the  cover- ; 
tare,  they  survive  to  her  I 
or  to  her  representative. ! 
Weeks  \\  Weeks,         HI 

9,  The  dei'd  of  a  married  ; 
•     woman,  without  her  privy  I 
examination,  is  so  entire  \ 
]y   void   as  to  her,   that 
even  if  an  agreement  be  j 
incorporated  in  it  for  her 
benefit,  she  cannot  obtain 
a  specific  performance. — 
Askew  V.  Daniel,  32 1 

3.  Thelandof  a/ffmecawr^ 
is  sold  by  order  of  a  Court 
of  Equity  for  partition  : 
the  husband  is  entitled  to 
a  life  estate  in  the  pro- 


lifetime,  his  guardian  sold 
the  land  under  an  order 
of  the  County  Court.  B. 
left  a  paternal  grand- fa- 
ther and  maternal  grand- 
mother, and  also  one  pa-* 
ternal  aunt,  and  several 
maternal  aunts,  the  chil- 
dren of  the  grand  mother 
by  a  second  marriage. — 
Held,  that  the  land  would 
have  gone  to  the  paternal 
aunt,  11  it  had  not  been 
sold,  and  the  proceeds  of 
the  sale,  under  our  Act  of 
Assembly,  must  go  in  the 
same  way.  Gillespie  v. 
Foy,  280 

2.  As  to  the  personal  estate 
of  B.,  Held,  that  the 
grandfather  or  grandmo- 
ther takes  to  the  exclusion 
of  the  aunt.     Ibid. 


•eeds  of  the  sale,  in  the  |  3.    The    grandfathers    and 

grandmothers,  as  to  the 
personal  estate,  take  e* 
qually.     Ibid. 


same  manner  fis  he  would 
have  had  a  life-estate  in 
the  land,  if  it  had  remain- 
ed unsold.  Forbes  v  Smith, 

369 
See  Frauds. 

INJUNCTION. 

See  Phactice. 

INTESTATE'S  ESTATE. 

1.  A.  purchased  a  tract  of 
land  in  fee,  and  died  in 
testate,  leaving  two  in- 
fant childreii,one  of  whom 
died  intestate  and  without 
issue,  leaving  her  brother 
B.  her  heir  at  law.  B. 
afterwards  died  intestate, 
without  issue,  mother  or 
brother  or  sister.     In  his . 


JURISDICTION- 

1.  A  bill,  which  is  brought, 
simply  to  recover  from 
the  defendants  a  sum  of 
money,  paid  for  them  on 
their  account,  cannot  be 
sustained ;  this  being  a 
claim  on  which  a  Court 
of  common  law  is  compe- 
tent to  give  relief.  How 
ard  V.  Jones,  75 

2,  Statutes,  which  merely 
give  affirmatively  uris- 
diction  to  one  C<  asTQo 
not  oust  that  prev'  Jy 
existing  in  another  Court. 
The    jurisdiction    of  thv 
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Court  of  Equity,  or  of  the 
higher  Courts,  procecdiog 
according  to  the  course 
of  the  common  la^v,  is 
never  taken  aWay  but  by 
plain  words  or  as  plain 
intendment.  Barnevill 
V.  TkreadgilU  86 

3«  As  to  land,  where  one  of 
several  tenants  in  com- 
mon has  the  actual  ad- 
verse possession,  claim 
ing  the  whole  to  be  in 
himself,  the  other  claim- 
ants must  recover  their 
shares  in  ejectment,  be 
fore  they  can  come  into 
a  Court  of  Equity  for  par- 
tition :  but  the  rule  is  not 
so  as  to  personal  chatties, 
because  one  tenant  in 
common  of  a  personal 
chattel  cannot  recover 
from  his  co-tenant  at  law, 
except  for  the  destruction 
of  the  thing  or  its  disposi- 
tion  in  such  way  that  it 
cannot  be  had  for  the 
purpose  of  partition. — 
Weeks  v.  Weeks,  1 1 1 

4.  Where  neither  of  several 
tenants  in  common  has 
possession  of  the  slaves 
claimed  in  common,  but 
they  are  in  possession  of 
another  person  claiming 
adversely,  a  bill  in  Equi- 
ty for  partition  cannot  be 
maintained,  until  the  ten- 
ants have  recovered  at 
Ia\v,  although  the  person 

gsuch  possession  be 
,f  a  party  defendant 
tb'Ae  Bill.     Ibid. 

5.  The  jurisdiction  of  a  Court 


•  of  Equity  to  give  relief  in 
the  case  of  lost  bonds  is 
now  too  well  established 
to  be  called  in  question. 
Carter  v.  Jones,  106 

6.  A  person  who  pa5-s  off  a 
bond  due  to  a  creditor, 
without  the  request  of  the 
debtor,  express  or  impli- 
ed, cannot  recover  from 
the  debtor  at  law.  But 
in  Equity  he  is  considered 
as  the  equitable  purcha- 
ser'of  the  bond,  and  is 
therefore  entitled  to  re- 
lief against  the  debtor. — 
Ibid. 

7.  In  a  bill  for  that  purpose 
he  may  join  the  obliged 
to  whom  he  mad«  the 
payment.     Ibid, 

8.  A  judgment  creditor  muist 
shew  that  he  cannot  have 
satisfaction  by  execution 
at  law,  before  he  can  call 
in  the  aid  of  this  Court  to 
subject  any  equitable  in- 
terest of  the  debtor.  Kirk' 
Patrick  v.  Means,        220 

9.  Where  an  execution  had 
been  returned  nulla  bona, 
and  afterwards  the  debtor 
bncame  entitled,  by  the 
death  of  a  relation,  to  a 
distributive  share  of  cer- 
tain personal  properly, 
which  remained  in  the 
hands  of  the  administra- 
tor, and  to  a  portion  of 
the  lands  of  the  deceased. 
Held,  that  the  creditor 
could  not  subject  the 
equitable  interest  in  the 
hands  of  the  administra-  ' 
tor,  until  he  had  first  en- 
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deavored  by  an  execution 
at  law  to  obtain  satisfac- 
tion out  of  the  lands  de- 
scended to  the  debtor. — 
Ibid. 

10.  Where,  under  authority 
conferred  by  an  Act  of 
Assembly,  commissioners 
are  appointed  by  a  Coun- 
ty Court  to  lay  off  a 
County  seat,  &c.,  a  Court 
of  Equity  has  no  power, 
on  the  complaint  of  rela- 
tors through  the  solicitor, 
not  alleging  that  any  pri- 
vate irremediable  injury 
is  to  be  done  to  them,  to 
interfere  with  the  pro- 
ceedings of  such  commis- 
sioners. Solicitor  y  Mills 

244 

11.  If  such  commissioners 
are  guilty  of  any  breach 
or  omission  of  duty  to- 
wards the  public,  the 
Courts  of  common  law,  | 
through  the  high*officei8 
of  the  State,  will  afford 
relief  by  a  writ  of  man- 
damns  or  quo  warranto. — 
Ibid. 

19.  Where  an  executor  had 
assented  to  a  legacy  of 
personal  property  to  A. 
and  delivered  the  proper- 
ty to  her,  and  afterwards 
obtained  an  orderof  Court 
to  sell  the  property  for 
the  payment  of  debts  of 
the  testator,  Held^  that 
A's  right  to  the  property 
was  complete  at  law,  that 
she  had  a  full  legal  reme- 
dy for  any  injury,  and 
therefore  bad  no  right  to 


apply  to  a  Court  of  Equity 
for  an  injunction  to  pre- 
vent the  apprehended 
trespass.  Howell  v.  How* 
ell  258 

13.  A  Court  of  Equity  will 
not  interfere  to  prevent  a 
trespass,  except  where 
the  damage  would  be  ir- 
reparable.    Ibid* 

14.  A.  filed  a  bill,  alleging 
that  B.  was  indebted  to 
him  in  a  certain  sum  for 
which  he  had  obtained  a 
judgment  by  attachment, 
that  B.  had  removed  to 
another  State  and  had  no 
property  in  this  State  on 
which  an  execution  could 
be  levied,  but  that  he  was 
entitled  to  a  distributive 
share  of  an  estate  in  the 
hands  of  C.  an  adminis- 
trator, and  prayed  that  C. 
might  he  decreed  to  apply 
such  distributive  share  to 
the  payment  of  A's.  debt. 
There  was  no  personal 
service  of  process  on  B., 
but  he  was  brought  in  by- 
publication.  Heldy  that» 
as  a  decree  would  not  be 
binding  on  B.  in  another 
State,  and  as  therefore 
C.  would  not  be  protected 
by  it  against  any  suit  that 
might  be  brought  against 
himbyB.inanotherState, 
to  recover  his  distributive 
share,  the  Court  would  f 
dismiss  the  bill.  Yar^  ; 
hrough  v.  Arrington,  i?5^ 

15-  In  the  case  of  lost  bonds, 
the  jurisdiction  of  Courts 
of  Equity  affords  relief 
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mor«  complete,  adequate 
and  perfect,  than  can  be 
done  by  Courts  of  law,  the 
former  requiring  indem- 
nity to  be  given  to  the 
^  alleged  obligor  against 
the  bond.  Deans  v.Dortch, 

331 

16.  In  a  suit  in  Equity   to 
I     recover  the  amount  of  a 

lost  bond,  the  Court  re- 
quires the  same  degree  of 
evidence  as  a  Court  of 
law  does,  and  therefore 
the  plaintiflfmust  produce 
satisfactory  proof,  not  on- 
ly of  the  contents  of  the 
bond,  but  also  that  it  had 
been  signed,  sealed  and 
delivered  by  the  party 
sought  to  be  charged.— 
Ibid. 

17.  When  A  purchased  B/s 
land  at  execution  sale  and 
the  purchase  money  was 
furnished  to  A.  for  the 
benefit  of  B.  Held  that 
B.  had  an  equitable  es« 
tate  in  the  land.  Pegiies 
V.  Pegues.  418 

18.  If  one  agrees  by  parol 
to  buy  land  for  another, 
and  he  does  buy  the  land 
and  pay  for  it  with  the 
money  of  his  principal, 
but  takes  the  deed  in  his 
own  ifame,  equity  will  en- 
force the  agreement  and 

'  compel  him  to  make  title 
to  the  principal.  So  of 
an  agreement  to  procure 
a  lease  for  another.  In 
these,  the  statute ,  requi 
ring  contracts  for  selling 
or  conveying  land,  or  leas* 

3 


ing  or  agreeing  Xo  lease, 
to  be  in  writing,  does  not 
apply.  Hargrave  v. 
King^  430 

LAWS  OF  OTHER  STATES* 

Prima  facie,  without  proof 
to  the  contraryt^the  Court 
presumes  that  a  limita* 
tion  over,  by  deed,  of  per- 
sonal property,  made  in 
another  State,  is  void,  be- 
cause the  presumption  is, 
the  common  law  prevails 
there.     Griffin  v.  Carter^ 

413 
LEASES. 

A  condition  in  a  lease  for 
years  or  for  life,  that  the 
lease  is  to  be  void,  il  the 
lessee  assigns,  is  valid.—* 
But  a  lessee  under  such 
« a  condition  ma}^  assooiale 
others  with  himself  in  the 
enjoyment  of  the  term,  or 
may  make  a  sub  lease.-^ 
Hargrave  v.  King^     430 

LIEN. 

I.  At>  equitable  lien  is 
neither  a  jtis  in  re  nor  a 
jus  ad  rem ;  but  simply  ji 
right  to  possess  aod  re- 
tain property,  until  some 
charge  attaching  to  it. is 
paid  or  discharged.  Webb 
V.  Lyon,  07 

£.  Where  there  was  a  deed 
in  trust  upon  land  and  ne* 
groes  for  the  satisfaotipu 
of  certain  enumerated 
creditors,  and  another 
creditor  obtained  a  judg* 
ment  before  a  justice  a^ 
gainst    the    debtor   and 
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levied  on  his  interest  in 
the  propertyt  but  did  not 
have   the  execution    re- 
turned   to    Court  and  a 
venditioni   awarded,  and 
where  the  personal  estate 
was  exhausted  in  the  pay- 
ment of  the  creditors  se- 
cured  in  the  deed,   but 
there  remained  a  surplus 
in  the  hands  of  the  trus 
tee  from  the  sale  of  the 
land.     Held,  that  the  levy 
of  the  justice's  execution 
on  the  land  created   no 
lien,  so  as  to  entitle  that 
creditor  to  be  paid  in  pre- 
ference to  other  creditors, 
who  had  received  subse- 
quent assignments  from 
the  debtor.    Presnell  v. 
Lander Sf  251 

8.  To  create  such  alien  and 
enforce  it,  it  is  indispen- 
sable that  there  should  be 
effectual  process,  such  as 
will  enable  the  creditor 
to  make  a  sale  of  the  pro- 
perty.   Ibid. 

LIMITATIONS,  Statute  op 

1.  A  person,  who  has  re 
oeived  negroes  from  his 
father  or  father  in  law 
under  a  parol  gift  or  loan, 
is  but  a  bailee,  and  cannot 
avail  himself  of  the  statute 
of  limitations.  Weeks  v. 
Weeks,  1 1 1 

2.  The  Act  of  1716  is  no  bar 
to  the  right  of  a  legatee 
to  have  an  account.  Mc^ 
Craw  V.  Fleming.        348 

3.  The  presumption  of  sat- 
isfaction or  abandonment 


under  the  Act  (jf  1828, 
Rev.  Stat.  ch.  65,  sec.  14, 
does  not  apply  to  the 
equitable  interest  of  lega- 
tees and  persons  entitled 
to  distribution.    Ibid, 

LUNATIC. 

Where  a  bill  is  filed  to  set 
aside  a  purchase  made  by 
a  lunatic,  and,  upon  the 
report  of  the  Clerk  and 
Master,  it  appears,  that 
the  price  given  was  not 
grossly  extravagant,  and 
moreover,  that  the  lunatic 
has  it  not  in  his  power  to 
make  compensation  to  the 
vendor,  if  the  contract 
should  be  set  aside,  the 
bill  will  be  dismissed. — 
Cair  v.  Holliday,        167 

MULTIFARIOUSNESS. 

1.  Multifariousness  consists 
in  joining  in  one  bill  two 
or  more  distinct  grounds 
of  suit  against  the  same 
or  different  persons.  Bed* 
sole  V.  Monroe,  813 

2.  To  support  the  objection 
of  multifariousness  be- 
cause the  bill  contains 
different  causes  of  suit 
against  the  same  person, 
two  things  must  eon- 
cur  :  First,  the  different 
grounds  of  suit  must  be 
wholly  distinct ;  and  sec- 
ondly, each  ground  must 
be  sufficient,  as  stated,  to 
sustaio  a  bill.    Ibid. 

3.  If  the  grounds  of  the  bill 
be  not  entirely  distinct 
and  wholly  unconnected ; 
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if  they  arise  out  of  one 
and  the  same  transac- 
tions, forming  one  course 

f  of  dealing,  and  ail  tending 
to  one  end;  if  one  con- 
nected story  can  be  told 
of  the  whole — then  the 
objection  cannot  apply. — 
Ibid. 

4.  Where  there   appear  to 
be  two  distinct  objects  in 
the  bill,  but  the   ailega 
tions  as  to  one  of  them  are 
so  defective  that  no  de 
cree  can  be  had  on  them, 
the  bill  is  not  multifarious, 
so  as  to  admit  of  a  gen- 
eral    demurrer    to     the 
whole  bill :  for  the  objec 
tion  of  multifariousness, 
in  its  very  nature  is,  that 
the  bill  contains  two  dis- 
tinct causes  of  suit,  in  re- 
spect of  each  of  which«  as 
the   bill  is    framed,    the 
plaintiflT  may  have  a  de 
cree.    Ibid 

d.  In  such  a  case  the  proper 
course  would  be,  to  refer 
the  bill  to  have  it  reformed 
for  impertinence,  or  to  de 
mur  to  the  defective  part 
of  the  bill,  or  to  answer 
and  insist  on  the  defence 
as  to  so  much  of  the  bill 
at  the  hearing.    Ibid. 

PARTIES. 

1.  In  a  bill  brought  by  a 
cestui  que  trust  to  recov- 
er an  amount  alleged  to 
be  due  him,  the  trustee  is 
A  necessary  party,  in  or- 
der that  his  legal  inter- 
est may  be  boiind  by  the 


)     decree.     Carter  y.Jones^ 

196. 

2.  It  is  a  decisive  objection 
to  a  bill,  praying  for  aa 
account  of  an  estate  and 
relief  against  it,  that  it 
makes  married  women 
parties  without  joining 
their  husbands.      Archi- 

'    haldw.  Means,  230 

3.  The  stating  part  of  a  bill 
ought  to  contain  the  case 
of  the  plaintiflT,  shewing 
the  rights  of  the  plaintiff 
and  the  injury  done  to 
him  and  by  whom  it  was 
done  ;  and,  even  then,  the 
persons  thus  mentioned 
in  the  bill,  as  the  authors 
of  the  wrong  complained 
of,  are  not  thereby  made 
defendants,  bat  only  thoset 
against  whom  process  of 
subpcRna  is  prayed,  as  tbs 
means  of  compelling  their 
appearance,  or,  under  our 
StatutOi  publication  in  its 
stead.     Ibid. 

4.  But,  where  in  a  case  of 
this  kind,  the  defendant 
does  not  avail  himself  of 
this  objection  by  refusing 
to  appear,  but  appears 
and  demurs^  the  Goart 
will  not  give  him  costs* 
Ibid. 

5.  Where  a  testator,  after 
giving  various  legacies, 
directed  that  the  proper- 
ty given  to  his  wife  shoul4 
be  sold  and  the  proceeds 
remain  in  the  hands  of 
the  executor /or  the  bene^ 
fit  of  -4.  during  her  liff^ 
to  befurnis/ied  to  her  from 
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time  to  lime  al  his  discre 
iioTif  and  at  her  death  to 
'be  equally  divided  among 
all  her  children^  and  the 
executor  paid  off  alt  his 
debts  and  the  legacies  ex- 
cept that   to  A.     Held, 

'  that,  in  a  suit  brought  by 
A.,  after  the  death  of  the 
executor,  against  bis  ad- 
ministrator, for  an  ac 
count  and  payment  of  leg- 
acy, the  administrator  de 
honis  no/iofthc  original 
testator  was  a  necessary 

'  party     Rabi/  v.   Ellison, 

265 

PARTITION. 

I.  When  partition  is  made  of 
lands  held  by  tenants  in 
common,  according  to  the 
provisions  of  the  Statute 
of  1S3G,  Rev.  Stat.  ch. 
85,  sec.  23^  the  money, 
which  is  assessed  upon 
any  lot,  to  be  paid  to  an- 
other to  produce  equality 
of  value,  is,  by  force  of 
the  Staute,  a  charge  up 
on  the  land  itself,  and  fol- 
lows it,  into  whosesoever 
hands  it  goes.  Sutton  v. 
Edwards,  425 

fi.  There    is  no    statutory 
*  limitation,  as  a  bar  to  the 
recovery  of  the  money  so 
assessed.    Ibid. 

PARTNERS. 
I.  Where  A.  is  a  partner 
in  two  distinct  firms,  nei 
ther  firm  can  sue  the  oth- 
er for  an  amount  alleged 
to  be  due,  Rogers  v. 
Rogers^  31 


3. 


If  A.  bo  insolvent,  the 
proper  course  is  for  the 
firm  claiming  to  be  the 
creditor  firm,  to  charge 
him  on  his  books  for  the 
amount  believed  to  be 
due.     Ibid, 

If  A-  be  insolvent,  then 
the  accounts  of  the  cred« 
iter  firm  should  be  adjust- 
ed, and  a  bill  may  ,be 
brought  by  the  remaining 
members  of  that  firm  a- 
gainst  the  debtor  firm,  to 
recover  the  amount  due 
from  the  latter,  after  de- 
ducting what  may  be  due 
to  A ,  if  any  thing,  upon 
the  adjustment  of  the  ao* 
counts  ofthe  creditor  firm. 
Ibid. 


PRACTICE. 

K  Every  bill  must  state  the 
ground,  upon  which  it 
asks  the  interference  of 
the  Court  It  will  not  do 
to  state  one.  and  prove 
another.     Russ  v.  Hawes, 

IS 

2.  Care  must  be  taken  to  put 
in  issue  in  the  bill  what- 
ever is  intended  to  be 
proved  by  the  plaintiff; 
otherwise  he  will  not  be 
permitted  to  give  it  -m 
evidence.     Ibid.    ' 

3.  The  statement  of  /the 
case  and  the  prayer  for 
relief  together,  constitute 
the  essence  and  substance 
ofthe  bill.     Ibid. 

4.  On  a  motion  to  dissolve 
an  injunction,  it  is  a  rule 
now  well  established,  that 
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\Thpn,  by  the  answer,  the 
plaintiff 's  whole  equity  is 
denied,  and  the  statement 
in  the  answer  is  credible, 
and  exhibits  no  attennpt 
to  evade  the  material 
charge  of  the  bill,  it  must 
•  be  allowed.  Perkins  v. 
HoUowell,  24 

5.  When  a  case  is  referred 
to  a  Clerk  and  Master,  he 
must  state  in  writing,  in 
his  report  to  the  Court,  all 
the  testimony  heard  by 
him  and  upon  which  his 
report  is  founded.  Fau- 
cett  V.  Marigum,  53 

0  It  is  the  usual  course  in 
injunction  cases,  that  all 
the  parties  defendant  shall 
answer,  before  a  motion 
can  be  made  to  dissolve  ; 
but  that  rule  may  be  dis- 
pensed with  under  pe- 
culiar circumstances,  as 
where  the  party  not  an- 
swering is  not  charged  in 
the  bill  with  any  particu- 
lar knowledge  of  the  facts 

^  alleged,  and  the  partie? , 

*  who  have  answered,  were 
so  charged.  Ashe  v.  Hale, 

65 

7.  It  is  a  general  rule,  that 
a  demurrer  must  be  good 
throughout,  and  that,  if  it 

•  cover  too  much,  it  must 
be  overruled  in  toto, — 
Barnwell    v.   Threadgill, 

86 

8.  The  Court  expresses  its 
disapprobation  of  bring- 
ing  forward  in  the  plead- 
ings irrelevant  matters, 
and  interlarding  bills  and  I 


I  answers  with  unavailing; 
epithets,  and  with  matters 
that  have  no  bearing 
whatever  on  the  contro* 
versy.  Newsom  v.  New- 
som,  122 

9  The  sale  of  an  infant's 
land  ought  not  to  be  de- 
creed by  ft  Court  of  Equi- 
ty, upon  ex  parte  affida- 
vits, without  any  refer- 
ence to  ascertain  the  ne- 
cessity and  propriety  of 
the  sale,  and  the  value  of 
the  property.  Harrison 
\,  Bradley^  136 

1 0«  The  material  facts  ought 
to  be  ascertained  and^put 
upon  the  record,  either  by 
a  report  or  the  sending  of 
an  issue,  and,  after  a  sale, 
it  ought  to  appear,  in  like 
manner,  to  be  for  the 
benefit  of  the  infant  to 
confirm  it.    Ibid. 

1!.  It  would  be  hazardros 
to  impeach  confirmed  ju- 
dicial sales,  upon  the 
ground  of  inadequacy  of 
price;  and,  if  it  can  be 
done  in  any  case,  it  must 
be  a  very  strong  one  of 
deceitful  practice  on  the 
Court.    Ibid. 

12.  Although  it  is  the  duty 
of  a  Court  of  Equity, 
when  the  real  estate  of  an 
infant  is  sold  under  its  de- 
cree, to  direct  the  pro- 
ceeds to  be  held  as  real 
estate,  yet  a  husband  of 
such  infant,  who  has  re- 
ceived the  proceeds  from 
his  wife's  guardian,  has 
no  right  to  complain  that 
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sach  course  has  not  been 
adopted.  Ibid, 
13.  According  to  our  prac- 
ticoy  undf^r  an  order  for 
tiniQ  until  the  next  Term 
•*to  answer  or  demur,"  the 
defendant  may  demur  to 
the  whole  bill — without 
answering  or  pleading  to 
any  part.    May  v.  Smith. 

187 

1l4.  Where  an  appeal  was 
taken  irom  the  decision 
of  the  Court  on  motion  to 
dissolve  an  injunction, 
and  the  parties  after- 
wards compromised  the 
malters  in  dispute,  this 
Court  will  not  look  into 
the  merits  of  the  case,  for 
the  purpose  of  awarding 
costs,  but  will  certify  to 
the  Court  belbw  that  their 
order  must  stand,  and  as 
to  the  costs  of  the  appeal, 
will  direct  each  party  to 
pay  his  own.  Howell  v. 
Howell,  218. 

15,  Where  a  plaintiff  has 
made  a  mistake  in  point 
of  fact  in  his  original  bill, 
he  may,  by  leave  of  the 
Court,  correct  that  mis- 
take, by  an  amended  bill. 
But  where  the  facts  ex- 
isted at  the  time  the  orig- 
inal bill  was  filed,  and  he 
discovers  them  after- 
wards, he  cannot  file  a 
Hupplemental  bill,  but  this 
-will  be  dismissed  on  de- 
murrer. Murray  v.  King, 

223 

16.  Whenever  the  same  end 
may  be  obtained  by  an 


amendment,  the  Court 
will  not  permit  a  supple* 
mental  bill  to  be  filed. — 
Ibid. 
17.  In  England^  where  ex- 
ceptions are  filed  to  an 
answer  to  an  injunction 
bill,  the  exceptions  must 
be  disposed  of,  before  a 
motion  to  dissolve  the  in* 
junction  can  be  heard. — 
Edney  y,  Molz,  23S 

19.  But  in  this  State, owing 
to  the  shortness  of  the 
terms  of  our  Courts,  the 
practice  is  different,  and 
the  exceptions  and  the 
motion  to  dissolve  must 
be  heard  together.    Ibid. 

10.  Where  a  defendant 
moves  to  dissolve  an  in- 
junction, and  the  motion 
is  refused,  and  afterwards, 
by  permission  of  the 
Court,  he  amends  his  an- 
swer, he  is  at  liberty  a- 
guin  to  move  the  dissolu* 
tion.     Ibid. 

20.  When  A.  had  been  ab- 
sent and  not  heard  from 
for  seven  years,  and  on 
the  presumption  of  his 
death,  administration  was 
granted  to  B.,  and  B. 
brought  a  bill  against  C. 
who  had  been  an  agent  of 
A.,  praying  for  an  ac- 
count  of  what  he  had  re- 
ceived as  agent  and  pay- 
ment of  any  balance  in 
his  hands,  and  C.  in  bis 
answer  stated,  that -from 
A's.  wandering  habits,  it 
was  just  as  probable  he 
was  alive  as  dead;  the 
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cause  being  set  down  for 
hearing  upon  the  bill  and 
answers,  It  was  field  that 
when  the  Court  decreed 
the  payment  of  the  mo- 
ney in  C's.  hands,  they 
might  properly  annex  as 
a  condition  that  before 
C.  should  pay  it,  B.  should 
execute  to  him  a  bond  of 
indemnity.  Daughiry  v 
Keddick,  26 1 

3h  It  is  not  proper  in  pra}'- 
ing  for  process  to  call  it 
the  "PeopleV  writ  of 
Subpoena.  It  should  be 
the  'State's"  writ  of  Sub- 
pcena.     Ibid. 

U2.  There  is  a  difference  in 
the  course  of  the  Court, 
upon  an  injunction  to  stay 
proceedings  at  law  and 
a  sequestation.  In  tbe 
former,  the  injunction  will 
be  dissolved,  upon  the 
coming  in  of  the  answer, 
if  the  equity  of  the  Bill  be 
denied  fully  and  fairly, 
and  a  dissolution  will  be 
decreed.  But  in  the  case 
ot  a  sequestration,  the 
right  of  the  plaintiff  to 
have  the  property  secured 
daring  the  litigation,  does 
not  depend  upon  **the  e- 
quity  confessed  by  the  an- 
swer f  and  the  Court 
having  secured  the  fund, 
will  keep  it  secured,  until 
the  rights  of  the  parlies 
are  adjudicated,  unless 
the  the  application  was 
improvidently  granted,  or 
unless^  upon  the  the  com- 
ing in  of  the  answer,  it 


appears,  faking  the  whole 
together,  that  the  claim 
of  the  plaintiff  is  unfound- 
ed, or  the  security,  which 
had  been  obtained,  is  un- 
necessary. McDanid  v. 
Stoker,  ^      £T4 

23.  When  a  bill  is  filed,  to 
set  aside  an  instrument 
on  the  ground  that  it  was 
executed  by  mistake  or 
accident^  the  nature  of 
the  mistake  or  accident 
must  be  set  out  with  cer- 
tainty in  the  bill.  Ea- 
ton  v.  Willis^  335 

24.  Exhibits  do  not  make  a 
part  of  a  bill,  but  area 
part  of  the  proof,  and  can- 
not aid  defective  state- 
ments in  the  bill,  any 
more  than  any  other  part 
of  the  proof.    Ibid. 

26.  After  a  bill  has  been  dr* 
pending  for  some  time, 
testimony  taken,  and  tba 
cause  set  for  hearing,  and 
transferred  to  this  Court, 
a  petition  will  not  be 
granted  to  a  defendant  to 
have  the  cause  remanded, 
so  as  to  bring  before  the 
Court  grounds  of  defence, 
not  properly  or  sufficient- 
ly set  forlh  in  the  answer, 
and  to  take  additional  tes* 
timony :  especially  when 
the  object  is  to  introduce 
matter,  which  is  the  sub- 
ject of  a  cross-bill,  and  to 
get  rid  of  the  plaintifT^a 
claim,  not  upon  the  mer- 
its, but  upon  a  matter, 
which  is  in  a  great  degree 
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technlcaL       Doggelt     v. 
Hogan,  340 

2o.  A  motion  to  remove  or 
discharge  a  sequestration 
does  not  stand  upon  the 
footing  of  a  motion  to  dis 
solve  an  injunction,  in  the 
ordinary  case  of  an  injunc 
tion  to  stay  execution  up- 
on a  judgment  at  law. — 
The  Court,  having  secured 
the  fund,  will  keep  it  se 
cured,  pending  the  litiga- 
tion, unless  the  applica- 
tion was  improvidenily 
granted,  or  unless,  upon 
the  coming  in  of  the  an 
swer,  it  appears,  taking 
the  whole  together,  that 
the  claim  of  the  plaintiff 
was  unfounded,  or  the 
security  unnecessary  — 
Griffin  v.  Carter^         413 

27.  Although  a  Court  of 
Equity  will  not  adjudicate 
upon  a  legal  title,  yet  it 
will  take  notice  of  what  is 
necessary  to  constitute  a 
valid  legal  title,  when  its 
aid  is  asked  for,  upon  the 
ground  of  the  legal  title, 
and  will  require  that  the 
party  should  come  for- 
ward with  fairness  and 
shew  a  title,  which,  prima 
facie f  is  a  good  one.  Ibid. 

SEQUESTRATION. 

See  Practice. 

STATUTES. 

1.  Under  the  Act  of  1S33, 
chartering  the  Bank  of 
Cape  Fear,  the  tax  of 
Hwcnty-five  cents^on  each 


share  of  stock  owned  by 
individuals,*  is  payable 
out  of  the  general  funds 
of  the  Bank,  the  State  not 
being  entitled  to  any  ex- 
emption from  such  tax  in 
the  distribution  of  the 
dividends.  Alio.  General 
V.  Cape  Fear  Bank,       71 

2.  Where,  by  the  penning 
of  a  statute,  its  meaning 
is  rendered  doubtful,  long 
usage  is  a  just  medium, 
by  which  to  expound  it ; 
upon  the  maxim,  that  the 
**jus  et  norma  loquendi*' 
are  governed  by  usage. — 
Jbid. 

3.  But.if  such  usage  is  con- 
trary to  the  obvious  mean- 
ing  of  the  words  of  the 
statute,  it  is  not  to  be  re- 
garded.    Ibid. 

4.  Where  the  words  are 
doubtful,  and  the  usage 
has  been  acquiesced  in  by 
both  parties  for  a  long 
series  of  years,  it  is  con- 
clusive.    Ibid, 

SURETY. 

1.  For  any  sum,  which  a 
surety  for  the  price  of 
land,  purchased  by  an- 
other, has  paid  or  is  lia- 
ble to  pay  on  that  account, 
he  has  an  equity  to  be 
re-embursed  or  exonera- 
ted  by  a  sale  of  the  land  ; 
and  to  that  end,  he  has  a 
right  to  file  his  bill  to  pre- 
vent a  conveyance  to  the 
purchaser  by  the  vendor, 
who  has  kept  the  title, 
as  a  security  for  the  pur- 
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chase  moaey«    Smith  v. 
Smith.  34 

2.  Where  the  plaintiff  in  his 
bill  claims  against  two 
defendants  to  recover  as 
surety  for  both,  alleging 
they  are  both  principals, 
he  cannot  have  a  decree 
against  one  of  them  as  a 
joint  surety.  Howard  v. 
Jones,  75 

3.  A  creditor  is  not  bound 
to  a  surety  for  active  dili- 
gence against  the  princi- 
pal ;  for  it  is  the  contract 
of  the  surety,  that  the 
principal  shall  pay  the 
debt,  and  it  is  his  business 
to  see  that  he  does.  There- 
lore  forbearance  merely, 
the  omission  to  sue,  or  af- 
ter suit,  to  take  judgment, 
or  to  sue  out  execution, 
although  it  may  be  from 
the  wish  not  to  distress 
the  principal,  and  the 
consequence  of  communi- 
cations from  him,  and  al- 
though the  creditor  may 
not  inform  the  surety  of 
the  principal's  want  of 
punctuality,  will  not  dis- 
charge the  surety.  Pip- 
kin v.  Bond,  91 

4.  But  if  the  creditor  parts 
from  a  security  held  by 
him,  either  for  favor  to 
the  principal  or  from  any 
other  motive  of  bad  faith 
to  the  surety,  or,  without 
the  privity  of  the  surety, 
makes  a  contract  with  the 
debtor  for  forbearance, 
so  that  he  cannot  right 
fully  sue  him,  and  thus 
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disable  himself  to  receive 
payment  from  the  surety, 
an4  transfer  to  him  his 
securities  at  any  moment 
the  surety  may  require  it 
of  him,  in  such  cases  he 
discharges  the  surely. — 
Ibid. 

5.  For  while  the  creditor  is 
not  bound  to  diligence,  he 
is  bound  not  to  increase 
the  risk  of  the  surety  by 
any  act  of  his;  and  if  he 
does  any  thing  that  has 
that  efiect,  he  can  no 
longer  look  to  the  surety. 
Ibid. 

6.  In  an  application  by  a 
surety  to  a  Ceurt'of  Equi* 
ty  for  relief,  in  a  case  of 
such  forbearance,  it  is  not 
necessary  for  him  to  set 
forth  or  prove  what  dam« 
age  he  has  sustained  or 
whether  he  has  sustained 
any.    Ibid, 

7.  Delay,  merely,  by  the 
creditor,  to  sue  the  prin- 
cipal debtor,  does  not  dis* 
charge  the  surety.  Carter 
V  Jones,  196 

8.  A.  having  a  judgment  a* 
gainst  B.  as  principal,  and 
C.  as  surety,  C.  without 
the  consent  of  A.  has  an 
execution  issued  &  levied 
upon  B.'s  property.  A. 
has  a  right  to  withdraw 
the  execution  and  dis« 
charge  the  levy,  without 
making  herself  liable  to 
C.    Forbes  v.  Smithy    369 

TRUST. 
1.  Where  land  was  devised 
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to  a  trustee*  in  trust  *'ibr 
the  sole  and  separate  use 
of  A.  B-t  until  saoh  time 
as  the  then  existing  debts 
of  her  husband  should 
have  been  by  him  dis- 
charged and  satisfied,  and 
in  that  event  to  be  con- 
veyed to  him  ;**  Held, 
that,  when  the  husband 
died  withoat  having  dis- 
charged such  debts,  the 
equitable  fee  simple  rest- 
ed either  in  the  said  A. 
B  or  in  her  for  life,  and 
after  her  death  in  the 
heirs  at  law  of  the  testa- 
tor»  and  that,  in  either 
case,  the  purchaser  of  the 
land,  sold  under  a  decree 
of  a  Court  of  Equity,  to 
which  the  said  A.  B.  and 
the  said 'heirs  were  par 
ties,  acquired  a  good  title 
in  fee      Ashe  v.  Hale,  56 

2.  Where  a  debt,  intended 
to  be  secured  by  a  deed  of 
trusty  is  not  correctly  de- 
scribed in  the  deed,  though 
the  creditor  by  identify 
ing  it  may  recover  it  out 
of  the  trust  fund,  while 
that  remains  ;  yet  if  the 
'  trustee  has  bona  fide  paid 
out  the  trust  fund  to  dis- 
charge other  debts,  with- 
out any  notice  of  the  mis- 
take by  the  creditor  to  the 
trustee,  the  creditor  can- 
not make  the  trustee  per- 
sonally responsible.  AlU 
mand  v.  Russell,  183 

8.  It  is  the  nature  of  a  trust 
to  be  subject  in  equity  to 
the  «ame  rules,  as  to  its 


acqaLulioq  and  alieiMtion 
and  the  soccessioii  to  it, 
as  the  legal  estate  it, — 
Henc«  those  persons  onlyt 
who  may  purohase  and 
may  purchase  and  bold 
the  equitable.  Atkin9  v. 
Kron,  207 

VENDOR   AND  VEN- 
DEE. 

1.  A  Court  of  Equity  will 
not  compel  a  purchaser  to 
take  a  title  substantially 
defective ;  but  it  is  the 
privilege  of  the  vendor  to 
complete  his  title,  and 
this  he  may  do  at  any 
time  before  a  decree,  pro* 
vided  there  has  been  no 
u n necessary  delay.  Wes* 
tall  V*  Austin,  1 

2.  The  purchaser  will  not 
be  permitted  to  deprive 
him  of  his  right,  by  fore* 
stalling  him.  If  he  per- 
fects the  title,  he  has  got 
all  he  bargained  for,  and 
can  ask  from  the  vendor 
nothing  more,  than  the 
expenses  he  has  incurred 
in  removing  the  defect. 
Ibid. 

3.  To  support  a  bill  of  in- 
junction by  the  purcha3* 
er  of  land  against  the  ven- 
dor to  restrain  the  collec- 
tion of  the  purchase  mo- 
ney, upon  the  ground  that 
there  were  prior  liens  up* 
on  the  land  (as,  for  in- 
stance, for  taxes  due,)  the 
plaintifl*must  set  forth  in 
his  bili»  as  nearly  as  he 
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can,  the  amount  of  sach 
liens ;  and  where  he  al- 
leges he  gave  more  for 
the  land  than  he  other- 
wise woald  have  done,  in 
consequence  of  misrepre- 
sentations made  by  the 
vendor  or  his  agent  at  the 
time  of  the  sale,  he  mast 
set  forth  what  he  believes 
to  be  the  amount  of  the 
injury  he  has  sustained 
by  reason  of  such  misrep- 
resentations. Ashe  V* 
Hale,  55 

4.  Where  a  purchcuser  is  en- 
titled to  compensation 
merely,  he  cannot  enjoin 
the  vendor  from  collect- 
ing the  purchase  money, 
or  at  most  he  can  only  en- 
join him  for  the  sum 
which  he  alleges  distinct- 
ly in  his  bill  to  be  due  to 
him  for  such  compensa- 
tion.   Ibid. 

5.  Where  a  testator  direc- 
ted land  to  be  sold  by  his 
executors  and  the  pro« 
ceeds  to  remain  in  their 
hands,  and  they  to  pay 
interest  annually  to  A.  du- 
ring her  life,  and  the  prin- 
cipal after  death  to  her 
children.  Held  that  a  ftona 
fide  purchaser  from  the 
executors,  who  had  paid 
them  the  purchase  mo- 
ney, was  not  bound  to  see 
that  it  was  properly  ap- 
plied to  the  purpose  of  the 
trust.    Hauser  v.  Shober, 
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6.  Either  upon  a  trust  or  a 
charge  to  pay  debts  on 
land  directed  to  be  sold 
by  an  executor,  a  pur« 
chaser  is  not  bound  to  see 
that  the  purchase  money 
is  applied  either  to  the 
payment  of  the  debts  gen- 
erally or  to  the  satisfac- 
tion of  legacies  out  of  the 
surplus,  after  the  debts 
are  paid.    Ibid, 

WASTE. 

1.  A  husband  is  dispunish- 
able for  waste,  because* 
while  in  the  possession, 
he  is  not  tenant  for  life  in 
his  own'right,  but  is  seised 
with  his  wife  in  fee  in  her 
right.  But  the  assignee 
of  the  estate  of  the  hus- 
band is  liable  ior  waste, 
because    his    seizin  and 

^  possession  are  several, 
and  he  is  strictly  a  tenant 
for  the  life  of  the  husband. 
Davis  V.  Crilliam,         306: 

2.  Though  a  tenant  for  life 
of  land,  entirely  wild,  may 
clear  as  much  of  it  for 
cultivation,  as  a  prudent 
owner  of  the  fee  would, 
and  sell  the  timber  that 
grew  on  that  part  of  the 
land,  yet  it  is  waste  in 
such  a  tenant  to  cut  down 
valuable  trees,  not  for  the 
purpose  of  improving  the 
land,  but  for  the  purpose 
of  sale.     Ibid. 
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